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It was with great excitement and not a little trepidation that I as- 
sumed the Chairm^inship of the Administrative Conference of the 
United States in October 1985. The excitement was due to the knowl- 
edge that I would be joining an organization with an Impeccable tradi- 
tion of objectivity and sound advice to the President, to Congress, and 
to the many agencies that made up our government; the trepidation 
derived from an awareness that I would be following six excellent 
leaders who built this organization into what it is today: Jerre Williams, 
Roger Cramton, Antonin Scalia, Robert Anthony, Reuben Robertson 
and Loren Smith. 

I wish to thank Chairman Loren A. Smith, now Chief Judge of the 
United States Claims Court, for leaving me an organization in such 
good shape, so well poised to undertake new initiatives. During his 
four-year tenure as Chairman, Judge Smith made the Conference a 
much more visible part of the world of administrative law— while not 
compromising its reputation as a respectable source of politically 
neutral expert advice based on sound legal scholarship and empirical 
analysis. 

Under Chairman Smith the productivity of Conference committees 
(which are, after all, the lifeblood of the organization) increased, and 
the Office of the Chairman responded by increasing its clearinghouse 
activities and its staff publications such as the widely acclaimed GUIDE 
TO Federal agency rulemaking in 1983 and the Federal administra- 
tive PROCEDURE Sourcebook in 1985. The Sourcebook, one of the 
Conference's signal achievements in the past year, compiled for the 
first time the texts and related commentaries on the Administrative 
Procedure Act, Freedom of Information Act, and 13 other government- 
wide procedural statutes. It has been a best seller for the Government 
Printing Office, even at $20 per copy. 

In my short tenure as Chairman, I have had the opportunity to pre- 
side over the Conference's December 1985 Plenary Session. At that 
meeting we addressed technical problems of administrative review of 
immigration decisions, more innovative approaches to alternative dis- 
pute resolution, as represented by our follow-up recommendation on 
negotiated rulemaking (Recommendation 85-5) and our statement on 
hearing procedures for the resolution of scientific issues (Statement 
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11), I began to see just how wide the Conference's mandate is and 
how many topics are within our statutory purview. 

In its eighteen years of existence the Conference has adopted over 
100 recommendations and statements. Many have been fully or sub- 
stantially implemented, some have been mooted or otherwise over- 
taken by events, others, such as our "race to the courthouse" proposal 
(No. 80-5), have almost made it into legislation and require continued 
efforts.^ A select few including our negotiated rulemaking recom- 
mendation (No. 82-4) are live parts of our everyday agenda, as this 
Annual Report documents. 

Because of the Conference's wide mandate and its slender re- 
sources, I believe it is imperative to channel our future research and 
implementation efforts into select "themes", attempting a proactive 
rather than reactive approach to our reform agenda. Some themes, of 
course, have been and always will be Conference staples: improving 
agency rulemaking and adjudication, rationalizing the judicial review 
of agency action, and enhancing access to public information. This 
said, I plan to focus on several new themes where I believe the Con- 
ference can play an important role. I mentioned these themes in my 
remarks at the December Plenary Session, and have continued to 
evaluate them in light of the comments I have received from so many 
of our members. My thinking at present is that the Administrative 
Conference should concentrate its activities in the following areas: 

■ Financial services regulation. If there is one area of gov- 
ernment regulation that is in the process of rapid and funda- 
mental change, it is the banking, savings and loan and securi- 
ties industries. Deregulation is being achieved, not by con- 
scious political choice, but by powerful market forces that are 
simultaneously pushing many fragments of changes through 
the existing fabric of governmental controls over these indus- 
tries. Whether due to the unique characteristics of the finan- 
cial markets or to the varied interests of academics, this area 



ijhese efforts commenced shortly after the adoption of Recommendation 80-5, 
Eliminating or Simplifying the "Race to the Courthouse" in Appeals from Agency Action, 
In 1980. See also McGarity, Thomas O., Multi-party Forum Shopping for Appellate Re- 
view of Administrative Action, 129 U. Pa. L. Rev. 302 (1980). The race to the courthouse 
was part of the omnibus Regulation Reform Act of 1980, H.R. 3263, 96th Cong. 2d. 
Sess, and Its companion bill in the Senate, the Regulatory Reform and Administrative 
Procedures Act of 1980, S. 262, 96th Cong., 2d Sess., both of which died. In 1983 our 
proposal was introduced as a separate bill, H.R. 5365, Selection of Court of Appeals in 
Multiple Appeals of Agency Orders, The bill unanimously passed the House, but died in 
the Senate Judiciary Committee at the end of the 98th Congress, reportedly because 
some members of the Committee wished to amend the bill to include a provision relating 
to "sagebrush venue" (see. Recommendations 75-3 and 82-3). In the 99th Congress 
the House again passed the bill, 131 Cong. Rec. H3131 (May 13, 1985), and, at year's 
end, the bill was once again under consideration by the Senate Judiciary Committee. At 
times 1 feel that required reading for an incoming ACUS Chairman should include 
Aesop's fable of the tortoise and the hare. 
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of government regulation has been little explored by adminis- 
trative law scholars. 

Regulation of financial services occurs through at least six 
agencies— Office of the Comptroller of the Currency, Federal 
Reserve Board, Securities and Exchange Commission, Com- 
modity Futures Trading Commission, Federal Deposit Insur- 
ance Corporation, and the Federal Home Loan Bank Board. 
Clearly the question of how these various agencies deal with 
the rapidly-changing institutions in the field, and how these 
federal entities should deal with the members of the saving, 
investing, insuring, and borrowing public, present a wide vari- 
ety of questions that lie squarely within the statutory mandate 
of the Conference, We thus intend to commission a number 
of projects inquiring into procedure and process problems as- 
sociated with this burst of activity. 

■ Aftemative dispute resoiution. The Conference can and 
should build on its pioneering efforts to promote negotiated 
rulemaking (Recommendations 82-4 and 85-5) by also study- 
ing agency use of "ADR" techniques in the adjudicative 
sphere as well. Arbitration, mediation, and minitrials should 
play a much larger role in agency proceedings than they do at 
present While there is much research to be done in this area, 
the Conference can also play a role in convincing agencies to 
make greater use of the results of research already accom- 
plished, whether by the Conference or by others active in this 
field. Since the Administrative Conference is itself an agency 
of the government, it is uniquely situated to accomplish this 
kind of educative role, and we plan to undertake several ef- 
forts toward its accomplishment. 

m User Fees. One of the main thrusts of President 
Reagan's domestic program has been an effort to reduce the 
intrusion of the federal government into the economic life of 
our nation. Initiatives begun under the headings of deregula- 
tion, regulatory reform, contracting-out, and privatization, as 
well as those user fee initiatives already in motion, all have 
this central notion as their basic motivating force. In the case 
of user fees, however, no entity within the government has 
attempted to catalogue the many separate programs that al- 
ready exist— whether denominated as user fees, license fees, 
or application fees— nor has anyone undertaken the kind of 
comprehensive theoretical and historical analysis that clearly 
will be necessary to build a broadly-based consensus on how 
and when particular fees should be assessed. There are also 
a number of extremely important, but not widely understood, 
questions as to how the money that is collected should be ac- 
counted for and expended (and with whose permission). Be- 
cause the Administrative Conference conducts thorough and 
careful research, and because its recommendations are fully 
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and openly discussed and debated, the Conference is 
uniquely situated to move this initiative forward, and to arrive 
at consensus views in this important area. We have asked a 
number of affected agencies to make financial contributions to 
this particular project (a rough kind of "user fee" approach to 
the research itself) and, if we are successful in raising suffi- 
cient funding, we will commence the information collection 
phase of this project in the spring of 1 986. 

■ New regulatory techniques. Many of the new techniques 
applied to regulation and deregulation by the Reagan Admin- 
istration deserve to be given a thorough and scholarly review. 
Privatization, industry self-certification, marketable rights, fed- 
eral/state apportionment of responsibility, risk assessment, 
and regulatory cost accounting are all receiving greater atten- 
tion in recent years., I hope the Conference can contribute to 
their understanding and to their use where appropriate. 

The selection of these themes is not cast in stone, of course, and 
the Administrative Conference will always remain open to suggestions 
for particular projects, reacting to emerging needs and to targets of 
opportunity. We will continue to fill in the interstices of our ad law 
"curriculum". This said, I believe that concentrating our energies will 
carry us closer toward the objective of achieving the actual imple- 
mentation of, our recommendations— that we will accomplish more by 
focusing our resources on specific objectives. 

I look forward to a full year of accomplishment in 1986, and of 
progress toward our thematic goals. Much of what we hope to do will 
spring from the foundation put in place by former Chairmen. I offer my 
thanks to the excellent staff of the Office of the Chairman and to the 
members of the Conference, especially the Council and the chairs of 
the Conference committees, who give us so much of their voluntary 
efforts without which the sinews of this organization would soon 
atrophy. 



^^Uj/ j.f^y^ 



Marshall J. Breger 
Chairman 
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The Administrative Conference of the United States was 
' established as a permanent independent federal agency by the 
Administrative Conference Act of 1964 (5 U.S. Code §§571-576), and 
was activated by the appointment of its first Chairman in January 1968. 
The Conference Identifies causes of inefficiency, delay, and 
unfairness in administrative proceedings affecting private rights, and 
recommends improvements to the President, the agencies, the 
Congress, and the courts. The statute and bylaws governing the 
organization and operation of the Conference are set forth at the end 
of this report. 

The Conference is a membership organization consisting of three 
related parts— the Office of the Chairman, the Council, and the 
Assembly. 
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The Chairman of the Administrative Conference is appointed by 
the President, with the advice and consent of the Senate, for a term of 
five years. The Chairman is the chief executive of the Conference and 
the only compensated member. 

The Chairman, with the approval of the Council, appoints the public 
members of the Conference. The Chairman presides at plenary 
sessions of the Assembly and at Council meetings, and is the official 
spokesman for the Conference in relations with the President, the 
Congress, the judiciary, the agencies, and the public. The Chairman 
has authority to investigate matters brought to his attention by 
individuals inside and outside government, and to designate subjects 
for Conference recommendations. The Chairman is served by a small 
permanent staff that furnishes administrative and research support to 
the Assembly and committees of the Conference, coordinates and 
assists the work of consultants, and helps the Chairman in securing 
Implementation of recommendations and In providing advice and 
assistance to the agencies and to committees of the Congress. 

Marshall J. Breger, the seventh Chairman of the Administrative 
Conference, was appointed by President Ronald Reagan on October 
17, 1985. Loren A. Smith, who had served as Chairman from June 30, 
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1981, was appointed by President Reagan to the Claims Court during 
1985. He also served during 1985 as a senior fellow of the 
Administrative Conference. 
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The Council consists of the Chairman and ten other members who 
are appointed by the President for three-year terms. Not more than 
one-half of the Council members may be employees of federal 
agencies. The Council's functions are similar to those of a corporate 
board of directors. The Council calls plenary sessions of the 
Conference and fixes their agendas, recommends subjects for study, 
receives and considers reports and recommendations before these 
are considered by the Assembly, and exercises general budgetary 
and policy supervision. 

In 1985 President Reagan appointed William R. Jackson, a lawyer 
in private practice in Tustin, California, to a position on the Council. 
Council Member Michael R. Gardner resigned during 1985. Council 
members Mark S. Fowler and James C. Miller III were reappointed for 
additional three-year terms. 




The Council toasts Chairman Loren A. Smith at his final Council meeting, September 8, 
1985. From left. Edward L. Weldenfeld, Edith D. Hakola, Chairman Smith. Executive 
Director Stephen L. Babcock, Chairman Marshall J. Breger, James C. Miller III, and 
Michael R. Gardner. 
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Council Members 




T. Kenneth Cribb. Jr., at the Thirtieth 
Plenary Session 



Daniel Oliver at the Thirty-first Plenary 
Session 




James C. Miller III, being sworn in for Michael R. Gardner assists in the 

reappointment on September 12, 1985 swearing in of William R. Jackson on 

September 12, 1985 
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THEASSEMBLY 



Structure of the Assembly 

The members of the Conference, when meeting in plenary 
session, constitute the Assembly of the Conference. The number of 
members, by statute, may not be fewer than 75 nor more than 91. The 
Conference, at the end of 1985, had 83 members. The Chairman and 
the other members of the Council account for 11 of this number. The 
remaining 72 members fall into three groups: (i) designated by 
statute, (ii) designated by the President, and (iii) appointed by the 
Chairman. In addition, several individuals serve in a non-voting status 
as liaison representative or as senior fellow. 

Statutory Members 

The Administrative Conference Act confers membership upon the 
chairman of each independent regulatory board or commission or a 
person designated by the agency (5 U.S. Code §573(b)(2)). Fourteen 
boards and commissions have statutory members. One of these 
agencies has been allotted a second member by the Council (5 U.S. 
Code §573(b)(4)) for the purpose of permitting the designation of an 
administrative law judge. 
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Agencies Designated by the President 

The Administrative Conference Act grants membersiiip to the head 
(or the designee of the head) of each executive department or other 
administrative agency designated for this purpose by the President (5 
U.S. Code §573(b)(3)). Under this authority, the President has 
designated 13 Cabinet departments for membership, and the Council 
has acted to provide some of them additional members. The 
President has designated 12 other administrative agencies for 
membership, and the Council has authorized appointment of an 
administrative law judge from one of the agencies. 
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Public Members 

This group consists of members appointed for 2-year terms by the 
Chairman with the approval of the Council. These "non-government" 
members, who are required by the Administrative Conference Act to 
comprise not less than one-third nor more than two-fifths of the total 
membership, are selected in such a manner as to provide broad 
representation of the views of private citizens of diverse experience. 
They are chosen from among members of the practicing bar, scholars 
in the field of administrative law or government, and others specially 
informed with respect to federal administrative procedure. They are 
reimbursed for travel expenses but otherwise serve without 
compensation. 

At the close of 1985 the public members numbered 33. The terms 
of all incumbent public members will expire on June 30, 1986. Public 
members are limited to no more than four terms of continuous service 
(1 CFR §302.2(b)). 

Senior Fellows 

Under section 2(e) of the bylaws (1 CFR §302.2(e)), former 
chairmen of the Conference and individuals who have sen/ed for eight 
or more years as members are eligible for 2-year appointments as 
senior fellows. Senior fellows are assigned to committees and 
participate In other Conference functions as members, but have no 
vote. S. Neil Hosenball, former government member from NASA, and 
Loren A, Smith, former Chairman of the Conference, were appointed 
to senior fellow status during 1 985. 

Liaison Representatives 

The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, 
federal agencies not otherwise represented in the Conference, and 
professional associations (1 CFR §302.4). Individuals who serve in 
such a capacity participate in the activities of the Conference, having 
privileges of the floor at committee meetings and plenary sessions, 
but have no vote. The former liaison arrangement with the 
Coordinating Group on Regulatory Reform of the American Bar 
Association was terminated during 1985, reducing the number of 
liaison representatives to 28. 
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operation of the Assembly 

The Assembly, which has ultimate authority over all activities of the 
Conference, operates much like a legislative body. Acting through the 
adoption of bylaws, the Assembly has established standing commit- 
tees to work on individual Conference projects. The committees are 
the most important component of the process that leads to the adop- 
tion of Conference recommendations. At the committee level con- 
sultants' reports are first analyzed, and proposed recommendations 
are formulated. 

Committee Chairman 



Adjudication RICHARD J. LElGHTON 
Administration S. NEIL HoSENBALLi 
DOUGLAS A. RIGGS 
Governmental Processes MARGERY H. Waxman2 

Harris Weinstein 
Judicial Review H. CLAYTON COOK, Jr. 
Regulation BETTY JO CHRISTIAN 
Rulemaking CALVIN 8. COLLIER 



Committees meet periodically to plan and guide research by 
academic and professional consultants and by the Chairman's 
professional staff. On the basis of this research, along with public and 
agency input through written comments and public hearings where 
appropriate, the committees frame proposed recommendations for 
consideration by the Assembly. When a study and tentative 
recommendation have been prepared, these are circulated to the 
affected agencies and often announced to; the public for comment, 
then reexamined by the committee in light of the replies. 

After final committee approval, a proposed recommendation is 
transmitted to the Council and then to the Assembly for consideration 
in plenary session. The Assembly may either adopt the recommen- 
dation in the form proposed by the committee, amend the recom- 
mendation, refer it back to committee, or reject it entirely. 

Since January 1968 the Assembly of the Conference has adopted 
106 recommendations, many with multiple parts. Five recommenda- 
tions were adopted during 1985. 



^Appointed Senior Fellow during 1985. 
^Term of semce ended during 1985. 
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Occasionally the Assembly acts to state its views on a particular 
matter without making a formal recommendation on the subject. 
Eleven of these "statements" have been adopted by the Conference 
since 1968. One statement was adopted in 1985. 

The recommendations and the statement of the Conference 
adopted during 1985 are reproduced In full in this report under the 
heading "Actions of the Assembly", 

The official actions of the Conference, along with any related 
research reports, are published in the annual series ADMINISTRATIVE 
Conference of the united States: recommendations and Reports. 
Recommendations and statements (but not reports) are also 
published in the FEDERAL REGISTER, and those of continuing interest in 
title 1 , parts 305 and 310, of the CODE OF FEDERAL REGULATIONS. 




The Assembly at the Thirtieth Plenary Session 
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Discussion at the Thirtieth Plenary Session. 




Peter L. Strauss and Harris Weinstein William R. Jackson 




Alan B. Morrison and Clark Byse 



Jerre S. Williams and Kenneth Gulp 
Davis 
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The Thirtieth and Thirty-first Plenary Sessions of the Administrative 
Conference were held in Washington, D.C. on June 13 and 14 and 
December 12 and 13, 1985, respectively. The Conference adopted 
five recommendations and one statement. 



THIRTIETH PUENARY SESSION; 



Opening Address: Judge Joseph A. Wapner 

Judge Wapner described his experiences on the televised 
"People's Court", He also described the operation of the "private 
judge" program in California which, he maintained, aided in keeping 
complicated cases out of the court system. 

Measures Adopted 

Recommendation 85-1 : Legislative Preclusion of Cost/Benefit 
Analysis. 

In this recommendation the Conference asks Congress, in future 
legislation where the use of cost/benefit analysis is to be denied to an 
agency, to state clearly such an intention. 

Recommendation 85-2: Agency Procedures for Performing 
Regulatory Analysis of Rules. 

Here, the Conference addresses implementation of regulatory 
analysis requirements in executive orders. Parts 1 and 2 of the rec- 
ommendation suggest methods for integrating analysis into an 
agency's decisionmaking process. Part 3 addresses the use of regu- 
latory analysis in situations where use is not required or certain 
options are foreclosed by statute. Parts 4, 5, and 6 cover procedures 
for gathering and processing information for an analysis. Part 7 identi- 
fies limits of the analytic process. 
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Recommendation 85-3: Coordination of Public and Private 
Enforcement of Environmental Laws. 

In Recommendation 85-3 the Conference proposes administrative 
steps that the Environmental Protection Agency can take to achieve 
improved coordination between the EPA enforcement process and 
private "citizen suits" brought under the authority of various 
environmental statutes. The Conference suggests that EPA make 
public its views on enforcement criteria, calculation of penalties, and 
settlement of contested cases. EPA is asked to consider improving 
the quality of information available regarding compliance of regulated 
firms and the outcome of enforcement actions. EPA is advised to 
request the plaintiff in a citizen suit in which EPA is not a party to keep 
EPA informed about the progress of the suit. 

Resolution Honoring Chairman Loren A. Smith. 

The Assembly adopted a resolution proposed by Public Member 
Paul R. Verkuil recognizing the contribution of Loren A. Smith as 
Chairman of the Administrative Conference from 1981 through 1985. 



Discussion: Regulatory Analysis 

A discussion of regulatory analysis preceded consideration of the 
proposals that were approved as Recommendations 85-1 and 85-2. 
Consultants Alfred S. Neely IV and Thomas O. McGarity delivered a 
portion of their presentations on their research projects, and made 
some general comments about regulatory analysis. 

Douglas Ginsburg, Administrator of the Office of Information and 
Regulatory Affairs at the Office of Management and Budget, related 
some observations from his perspective as head of the agency in 
charge of approving the analyses of all other agencies. 

Discussion: Government Tort Liability 

The Conference launched a comprehensive inquiry into govern- 
ment tort liability with a panel discussion. Panelists George Bermann, 
Ronald Cass, and Richard Stewart presented short papers framing the 
questions they believe are most Important in examining this issue. 

Judge Stephen Breyer moderated the panel discussion, and 
opened by noting the confusion and apparent contradictions that 
characterize current case law in the area of governmental torts. 
Professor Cass attributed any confusion to the fact that the United 
states has several different systems of government tort liability, with 
different governing principles and exceptions. Professor Cass 
identified four assumptions underlying the civil liability system: (i) the 
actors lack adequate incentive to behave appropriately without 
liability; (il) liability will be imposed on the actor best situated to avoid 
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or prevent problems; (iii) the social costs of the action can be 
quantified to determine liability; and (iv) judges are competent to 
make the determinations necessary to apply the first three 
assumptions in particular cases. In Professor Cass's view, these 
assumptions are not clearly valid in situations involving governmental 
actions. Professor Cass noted further that the impulse to compensate 
victims of harm may often conflict with the goal of using liability to 
create incentives for appropriate behavior. 

Professor Stewart characterized the governmental tort liability 
system as a part of a larger system of administrative law, one of 
several mechanisms for ordering relationships between government 
and individuals. Noting a "creeping expansion" of government liability 
based on notions of enterprise liability borrowed from the private 
sector, he said it is important to consider whether such a concept is 
appropriately applied in this context, or whether it may interfere with 
legitimate government activities. Professor Stewart said the 
Conference should consider what purposes the government liability 
system should serve and whether the current approach provides 
effective incentives. 




Panelist Douglass Ginsburg discusses regulatory analysis. 
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Professor Bermann expressed interest in the fundamental 
questions of government liability; he emphasized compensation, 
rather than incentives for good conduct, as the key factor. Based on a 
review of foreign systems, he concluded that it is possible to go 
beyond the analogy to the fault-based private law of torts. He 
characterized systems that provide for government compensation In 
limited circumstances even when the government's actions do not 
involve "fault" as being much more restrictive In determining causality 
and in calculating amounts of damages. 

Professor Bermann noted that litigation need not be the primary 
vehicle for handling tort matters, particularly where no-fault 
compensation is contemplated. Private bills and agency meritorious 
claims authority are already used in some situations. 

Assistant Attorney General Richard Willard asked the Conference 
to remember that there is no such thing as "government money", and 
that tort liability Is simply another way of transferring money from 
taxpayers to other people believed to be "deserving." Courts may not 
be the best institution to make this type of decision, according to Mr. 
Willard. 

A Special Committee on Governmental Tort Claims will be 
considering these questions and working for the implementation of 
two existing Conference recommendations on governmental torts. 
Recommendation 84-7 suggested modifications to agency and 
Department of Justice claims handling procedures; Recommendation 
82-6 called for the federal government to assume liability for the 
constitutional violations of its officers. 



Other Actions 

The Office of the Chairman proposed a recommendation that 
would comment on pending legislation to establish a central corps of 
administrative law judges. Chairman Loren A. Smith, the author of the 
proposal, explained that the topic had been debated vigorously by the 
Committee on Adjudication, and while that committee had failed to 
reach consensus on the matter, he believed the Conference should 
adopt a position on the legislation. The Assembly voted to commit the 
proposal to the Committee on Adjudication for further study. 

Public Member Peter L Strauss discussed an action taken by the 
Council of the Administrative Law Section of the American Bar 
Association. That action was to adopt a resolution proposing that 
regulatory analysis requirements imposed by executive orders upon 
Executive Branch agencies be made applicable to independent 
regulatory commissions as well. The Assembly took no formal action 
on this matter. 
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Opening Address: Attorney General Edwin Meese III 

The Attorney General discussed the Administration's commitment 
to regulatory reform, recounting the history of the growth of regulation. 
Mr. Meese mentioned some of the Administration's achievements in 
deregulation and simplification of existing regulations. Mr. Meese 
questioned whether the current administrative process is appropriate 
to deal with the many public issues now referred to it for resolution. 

Mr. Meese identified three major problems that he believes 
encumber the administrative model of problem resolution. First, he 
considers the process to be overly "judicialized", contending that 
expansion of the concept of due process has resulted in a system in 
which agency discretion is sorely limited and in which resolution of a 
dispute can be delayed almost indefinitely. Mr. Meese suggested that 
alternatives be sought to the adversary system inherent in lawsuits 
and in formal adjudications. Mr. Meese said that administrative 
procedures can be simplified and streamlined without sacrificing due 
process. 




Attorney General Edwin Meese III discusses simplifying administrative procedure. 
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The second problem alluded to by the Attorney General is 
"overactive" judicial review of administrative decisions. Mr. Meese 
said that the statutory scheme for administrative law was intended to 
allow for informal decisionmaking where appropriate, and that 
Congress meant to give administrators the authority to wield 
discretionary power. He urged the courts to refrain from making 
policy under the guise of compelling administrative adherence to 
procedures. 

The last problem -addressed by Mr. Meese was the "abdication of 
political responsibility" by the legislative branch. He advocated the 
inclusion of specific standards in legislation, rather than giving 
agencies the task of determining what is "fair", "reasonable", or 
"appropriate". 

The Attorney General concluded his remarks by commending the 
Conference for its part in recent improvements in the administrative 
process. 



Measures Adopted 

Recommendation 85-4: Administrative Review In Immigration 
Proceedings. 

In this recommendation, the Conference addresses administrative 
appeals from initial Justice Department decisions in deportation, 
exclusion, and other immigration proceedings. These appeals may be 
decided either by the formal, relatively independent Board of 
Immigration Appeals or the smaller, less independent Administrative 
Appeals Unit. The Conference recommended that the Justice 
Department review its procedures for determining which kinds of 
cases each body will decide, and suggested various factors to be 
considered. The Conference also advises statutory recognition of the 
Board of Immigration Appeals and adoption by the Board of a three- 
member panel system. 

Recommendation 85-5: Procedures for Negotiating Proposed 
Regulations. 

Here the Conference reaffirms and supplements earlier advice to 
agencies that this procedure— sometimes known as "reg neg"--can 
be a practical technique in certain circumstances. In negotiated rule- 
making, an agency faced with a regulatory problem brings together 
representatives of potentially affected parties to negotiate a rule in 
face-to-face meetings. In 1982, the Conference first outlined proce- 
dures for negotiation of rules, and advised agencies to experiment 
with the concept. Since that time, it has been used successfully by 
the Federal Aviation Administration and the Environmental Protection 
Agency. The Occupational Safety and Health Administration and the 
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Federal Trade Commission have also taken steps to establish negoti- 
ating groups that might be able to reach consensus on draft rules. 
Recommendation 85-5 is based primarily on a study of the pioneering 
experiences of FAA, EPA, and OSHA. 

Statement 1 1 : Hearing Proceduires for the Resolution of Scientific 
Issues. 

The Conference used the "statement" format to urge agencies 
with regulatory programs that depend on scientific determinations to 
consider experimental use of a process similar to FDA's Public Board 
of Inquiry, as a voluntary alternative to a hearing that would otherwise 
be held to resolve issues of scientific uncertainty. Statement 11 takes 
note of the Food and Drug Administration's experience with its Public 
Board of Inquiry procedure, and suggests that continued experimen- 
tation by agencies with alternative types of hearing procedures is jus- 
tified. The Public Board of Inquiry is an innovative attempt to provide 
an informal hearing by a panel of scientists as an alternative to formal 
adjudication by an administrative law judge. This procedure has been 
used twice by FDA. In 1980, such a board was convened to determine 
whether Aspartame, now a widely used artificial sweetener, should 
approved as a food additive. In 1 983, a second board met to consider 
whether Depo Provera, a drug approved in other countries as a con- 
traceptive, should be approved for that use in the United States. 



Discussion: 0MB Regulatory Review Process 

A panel of four speakers discussed the topic of oversight of agency 
rulemaking by the Office of Management and Budget. 

Wendy Gramm, Administrator of the Office of Information and 
Regulatory Affairs at 0MB, argued In favor of presidential control of 
agency actions. Ms. Gramm stated that, while Executive oversight of 
administrative agencies dates back to Presidents Washington and 
Jefferson, the trend toward formal review under executive orders is 
relatively new, covering the last four Administrations. Ms. Gramm said 
that the regulatory explosion of 1960's and 1970's generated broad 
rules of safety and health, much more far-reaching than the economic 
rules of price and entry control of earlier regulations, while many 
studies showed that regulations often had perverse effects, failing 
cost/benefit tests. When Congress failed to pass significant 
regulatory reform law, presidents acted through centralized review. 
According to Ms. Gramm, 0MB reviews 200 rules per month and has 
returned 1.6 per cent of these to agencies for reconsideration. 

Congressman Dan Glickman, Chairman of the Subcommittee on 
Administrative Law and Government Relations of the House Judiciary 
Committee, said that Congress has serious concerns about OMB's 
operation of the regulatory review program. First, OMB's decisive role 
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in agency decisionmaking contravenes express statutory delegations 
to executive brancli officials. Second, OMB's off-the-record role is in 
direct contradiction to the purpose and requirements of public 
rulemaking under the Administrative Procedure Act. Third, OMB's 
imposition of cost/benefit analysis amounts to a change in the 
substantive law in some instances. Fourth, effective judicial review of 
final agency decisions is prevented by OMB's secrecy in its dealings 
with agencies and its off-the-record meetings with non-government 
parties; the "real" record of rulemaking may be the non-record made 
by 0MB. Fifth, through 0MB, there has been a dramatic shift of power 
from the Legislative to the Executive branch— the power to prevent the 
faithful execution of laws passed by Congress. 

Dr. Norman J. Ornstein, Fellow at the American Enterprise Institute, 
stated that the future trend will be for Congress to regulate more (pass 
more detailed laws; attach more conditions to the expenditure of 
federal funds). Dr. Ornstein said that this will occur because other 
techniques for congressional control are being eliminated or 
diminished: courts are taking away congressional oversight methods 
(e.g., the Chadha decision); Gramm-Rudman will probably be 
declared unconstitutional; and tax rates will decrease, and the amount 
of taxes available for discretionary spending will decline. 

Stuart E. Eisenstat, former Assistant for Domestic Policy to 
President Carter, related his experiences on the Regulatory Council 
and the Regulatory Analysis Review Group. Mr. Eisenstat said that the 
Regulatory Council under President Carter was an effort to bring 
together agencies that had equal stakes in a regulation, putting OMB 
into the process early so that there was communication of 
Administration policy, with the hope that the outcome of the process 
would be close to what the Administration wanted. Mr. Eisenstat was 
concerned that OMB, under Executive Order 12,291, can become the 
final arbiter of a dispute over a regulation by holding the regulation too 
long. 
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Panelists in the 0MB Regulatory Review Discussion 




Congressman Dan Glickman 



Stuart E. Eisen Stat 




Nomnan J. Ornstein 



Wendy Graham 
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Other Actions 

The Office of the Chairman proposed a recommendation on 
procedural aspects of a pending immigration reform bill dealing with 
employer sanctions. Senior Staff Attorney Michael W. Bowers 
presented the proposal and explained that the language was drawn 
mostly from prior Conference recommendations on civil penalty 
procedures, and merely applied stated Conference policy to the 
particular matter of employer sanction proceedings. The Assembly 
voted to send the proposal to the Committee on Rulemaking for 
further consideration. 

The Assembly presented to former Chairman Loren A. Smith a 
plaque engraved with the text of a resolution adopted at the 30th 
Plenary Session. The inscription reads— 



Re$olutioix o£ the Administriatiye Confereiicfe: ; K 

:Adpi>ted; by unanimous vote ofitheAssenibly: ; 
:-}l'c^'^^--\v- ■■;■■■■■::::::;:■;;■":;:■;■: ::;;Jiiiie 14^ 198S ■ -liy-: \ 

The Administmti^^Conf^^ Uniied-::^^-^ 

: ■ ;• CQiUribuiipnsMQdi^by Chdirmafi ■ 

::n:h::;:;:';;-;;:-;v A* Smith^ ■■■;'::; 

: : : id : /uriherifig iheWorji of the (^onfeferice and ioh "':■ I 
■ ::^(rmgtheHifig ; itsvinsitittaionixl} structure, • ; :7!7i^ ; ; I; ■ ; 
{Conference e^cpresses U$ sirt^^ ; thanks and hearty:, 
^■{^apprecid^ Cfiairmm Smith for his ; ■ ; ■ 

'■:^ir_ enlightene(i] stewaj'dshipf, : [i^ 
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Chaimnan Marshall J. Breger presents to Judge Loren A. Smith a plaque honoring 
Judge Smith's accomplishments as the Immediate past Chairman of the Conference. 
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Cost/benefit analysis* may ordinarily by applied by an agency to a 
regulatory action, except when Congress has forbidden its use or has 
specified, in the authorizing legislation, the precise regulatory 
outcome Congress desired. Any legislative directive short of 
complete specificity, however, can lead to disputes as to whether 
Congress intended— or even contemplated— the application of 
cost/benefit analysis by the agency in the agency's adoption of 
legislative rules to carry out the program. Disputes about the 
agency's authority can undermine the regulatory program, and may 
last for decades, only to be resolved, and then perhaps only 
temporarily, in a judicial— rather than a legislative— forum. Protracted 
disputes over an agency's authority to apply cost/benefit analysis can 
be largely avoided by direct congressional attention to the matter. 



REGOMMENDATION 



When enacting regulatory legislation, if Congress intends to 
prohibit the application of cost/benefit analysis by the agency charged 
with administering the regulatory program, Congress should explicitly 
so state. 



*The term "cost/benefit analysis" is used here to include all forms of analysis (cost/ 
benefit, cost effectiveness, risk/benefit, etc.) in which the potential costs, benefits, and 
risks of a proposed action, along with possible alternative courses of action, are quan- 
tified if feasible and appraised in relation to one another. See Recommendation 79-4. 



32 ACUS Annual Report 1 985 








Since 1974 executive branch agencies have been subject to a 
series of presidential executive orders that required agencies to 
prepare comprehensive impact analyses for major rulemaking 
proposals. Variously termed "inflation impact statements," "regulatory 
analyses," and "regulatory impact analyses," these analyses were all 
designed to identify or measure the costs and benefits of rulemaking 
options being considered by federal administrative agencies. 
Congress also has imposed impact analysis requirements on 
administrative agencies through the National Environmental Policy Act 
of 1969, the Regulatory Flexibility Act of 1980, and by amendments to 
authorizing statutes for particular agencies. 

The regulatory analysis function has become increasingly 
formalized within agencies as a result of the proliferation and durability 
of these requirements. This recommendation is based on a 
Conference study of the ways agencies have incorporated the 
regulatory analysis function into their decisionmaking process. A 
general conclusion from this study is that regulatory analysis can be a 
useful device in rulemaking if it is taken seriously by upper level 
agency decisionmakers, the regulatory analysis function is effectively 
integrated Into the rulemaking process, and the limitations of 
regulatory analysis are recognized by those who rely upon it. 

The recommendation contains specific advice on the use and 
limits of regulatory analysis and on integration of regulatory analysis 
into the agency rulemaking process. Unless expressly so stated, the 
recommendation is not intended to address application of the 
Freedom of Information Act to agency records used in regulatory 
analysis. In particular, it is not intended to expand or decrease the 
statutory protections afforded trade secrets and commercial or 
financial information obtained for use in regulatory analysis. 



RECOMMENDATiON 



1. The Use of Regulatory Analysis to Identify Options 

Regulatory analysis^ can be most useful to agency decisionmakers 
in identifying regulatory options if the regulatory analysis function is an 



^The following definitions are used in this recommendation: 

Actions of the Assembly— Recommendation 85-2 33 



integral part of the agency decisionmaking process. To make regu- 
latory analysis a more effective device for identifying options, agen- 
cies should adopt the following practices: 

a When an agency begins intensive information-gathering 
and other analytical efforts on a rule, the agency's technical staff 
and regulatory analysts should attempt, at an early stage, to 
identify a broad range of regulatory options. 

b. Agencies should experiment with a phased system of 
reducing options. Under a phased system, the agency initially 
should identify as large a number of options as it can for brief 
study. As options are considered and rejected, the remaining 
options should be analyzed with increasing thoroughness. As 
resource constraints preclude further consideration of an option, 
the agency should list the option in its regulatory analysis 
document and explain briefly why the option did not warrant 
further study. 

c. Although the extent to which options are identified and 
analyzed in regulatory analysis documents is largely a matter for 
individual agency management, regulatory analysis documents 
normally should attempt to identify and analyze several realistic 
regulatory options. 

2. Integrating Regulatory Analysis into the Decisionmaking Process 

a. Timing of Analytical Input. If regulatory analysis is to be 
used in a rulemaking, the agency decisionmaking process 
should be structured to involve agency regulatory analysts early 
in the evolution of the rule, before alternatives have been 
eliminated. Regulatory analysis should not be used to produce 



"Regulatory analysis" is a comprehensive analysis of the economic, social, and 
environmental Impacts of one or more alternatives for addressing a problem undertaken 
in connection with a rulemaking effort. A regulatory analysis may Include or be separate 
from an environmental impact assessment of a rule prepared in compliance with the 
National Environmental Policy Act of 1 969. 

A "regulatory analysis document" is a v\/ritten regulatory analysis, v\/hether drafted to 
comply with Executive Order 12,291, the Regulatory Flexibility Act, or other statutes and 
executive orders. Regulatory analysis documents also may include similar documents 
which, though not required by statute or executive order, are prepared to comply with 
agency regulations or directives stating that the agency intends to treat the documents 
as regulatory analyses. The term "regulatory analysis document" is intended to include 
only final analyses prepared in connection with a proposed or final rule. 

A "regulatory analyst" is an agency employee who prepares the whole or part of a 
regulatory analysis. Regulatory, analysts often are economists or policy analysts by 
training, and they often are assigned to a separate institutional unit within an agency. 

The "technical staff" is composed of agency employees within a program office who 
conduct investigations, prepare technical support documents, and often draft pream- 
bles and recommended language for proposed and final agency rules. When a member 
of the technical staff is assigned to perform a regulatory analysis, he or she then is both 
a regulatory analyst and a member of the technical staff. 
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post hoc rationalizations for decisions already made, nor should it 
be allowed to unduly delay rulemaking proceedings. 

b. Communicating Policy to Regulatory Analysts. Regulatory 
analysis can be a valuable tool for communicating policy within 
regulatory agencies because a primary function of regulatory 
analysis is to measure regulatory options against agency policy 
goals. Upper level policymakers in agencies should provide 
clear guidance to subordinate decisionmaking units (such as 
steering committees and working groups) on the policies that 
should guide the agency in choosing among options in individual 
rulemaking proceedings. 

c. High Level Involvement at Important Decisionmaking 
Junctures. Because of the different perspectives of an agency's 
regulatory analysts and its technical staff, disagreements over 
appropriate agency policy will often result when both staffs are 
relied upon in the decisionmaking process. The agency should 
adopt procedures that will encourage resolution of such 
disagreements at important decisionmaking junctures at a high 
policy level. 

d. Regulatory Analysts' Role in Responding to Comments. 
When an agency solicits public comment on a regulatory analysis 
document or on provisions of a proposed rule that are supported 
by the regulatory analysis document, the agency should structure 
its decisionmaking process to ensure that the agency's regula- 
tory analysts participate in developing the agency's response to 
the public comments. 

e. Intragovemmental Comments. Agencies should place in 
the public file of the rulemaking proceeding any material factual 
information (as distinct from indications of governmental policy) 
from other agencies that is directed to the contents of regulatory 
analysis documents. See ACUS Recommendation 80-6 (1 CFR 
§305.80-6). 

f. Public Availability of Regulatory Analysis Documents. 
Agencies should make regulatory analysis documents available 
to the public when they publish proposed and final rules in the 
FEDERAL REGISTER, even if the Freedom of Information Act's 
exemption for intra-agency memoranda, 5 U.S.C. §552(b)(5), 
might apply to portions of the documents. As appropriate, 
agencies also should prepare brief summaries of regulatory 
analysis documents and make them available to the public and 
appropriate congressional committees. The sumrnaries should 
contain tables, charts, and other devices, as needed, to make the 
information contained in the regulatory analysis documents 
understandable. 
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3- Use of Regulatory Analysis Where Not Required or Wtiere Options 
Are Foreclosed 

a. Regulatory analysis documents should identify the costs 
and benefits of reasonable options, even if the agency may lack 
the statutory authority to implement some of the options. If the 
agency determines that the best options cannot be implemented 
under its statutory authority, the agency should so inform the 
institutions with power to implement them, such as Congress and 
other agencies. 

b. Agencies should consider using regulatory analysis when 
undertaking significant rulemaking proceedings with projected 
impacts falling below the established thresholds for requiring 
formal regulatory analyses. 

4. Information in Regulatory Analysis Documents 

This part of the recommendation addresses the information 
that should be included in regulatory analysis documents for use 
by the public and agency decisionmakers.^ 

a When agencies use quantitative models to quantify 
important variables in regulatory analysis documents, the known 
limitations of those models should be clearly stated. 

b. To prevent quantitative models from oversimplifying 
complex decisionmaking factors, agencies should require 
regulatory analysis documents to (1) state clearly the major 
assumptions that undergird the models relied upon in the 
regulatory analysis, and (2) describe important decisionmaking 
variables that are not subject to quantitative analysis. 

c. Agencies should require that regulatory analysis docu- 
ments attempt to characterize the uncertainties that are included 
in quantitative predictions by using tools such as confidence in- 
tervals, multiple assessment models, sensitivity analysis, and 
worst case analysis. 

d. Agencies should require that regulatory analysis 
documents address explicitly the distributional impacts of 
rulemaking options and the methods used for discounting future 
costs and benefits. Agencies should consider using more than 
one discount rate to clarify the sensitivity of the analytical 
projections to the discount rate. 

e. Agency regulatory analysis documents should make 
explicit reference to any agency policies that motivate the agency 
to choose one set of assumptions over another, draw one 



^The Conference has previously recommended that agencies using cost/benefit 
and similar analyses Include In notices of particular proceedings certain information 
about the analytical methods and assumptions used in conducting the analyses. See 
ACUS Recommendation 79-4 (1 CFR §305.79-4). 
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inference rather than another, or choose one quantitative model 
over another. 

5. Information Needs for Regulatory Analysis 

a. Agency Access to Information. Adequate information on 
the costs and economic impacts of proposed rules is essential to 
the regulatory process, and often the most important source of 
this information is a regulated parly. Therefore, in exercising its 
authority under the Paperwork Reduction Act. the Office of 
Management and Budget should allow agencies to address rea- 
sonable requests for cost and economic impact information to 
regulated parties when the information is needed for regulatory 
analysis. The Office of Management and Budget should continue 
to coordinate its regulatory analysis review function with its pa- 
perwork reduction function to ensure that it approves information- 
gathering activities that are designed to yield information that it is 
likely to require later in the rulemaking review process. 

b. Coordination of Information-gathering Activities. Agencies 
should coordinate their sponsored research activities with their 
regulatory analysis initiatives. More specifically, agencies should 
include regulatory analysts in their process for setting long-term 
research priorities. In addition, agencies should encourage the 
participation of representatives from the office responsible for 
agency-sponsored research in the rulemaking process at the 
very early stages when informational needs are defined. 

c. Cooperative Regulatory Analysis. Agencies should con- 
sider whether the techniques suggested for negotiation of pro- 
posed regulations in ACUS Recommendation 82-4 (1 CFR 
§305.82-4) might be useful in undertaking, in specific proceed- 
ings, "cooperative regulatory analysis." This would consist of 
bringing representatives of all affected parties together, consis- 
tent with the Federal Advisory Committee Act where applicable, 
to assess the validity of particular studies prior to relying upon 
those studies in regulatory analysis documents. 

d- Reducing Potential Bias. Agencies should attempt to 
reduce the impact of bias in the sources of the information that 
they use in preparing regulatory analysis documents. Though 
agencies should consider the source of information in giving it 
weight, this does not mean that they should automatically attach 
less value to information simply because it comes from a source 
with an interest in the outcome of the rulemaking. Agencies 
should reduce the impact of bias by: 

(i) consulting, whenever possible, multiple sources of 
information in preparing regulatory analysis documents; 

(ii) carefully citing in regulatory analysis documents all 
information upon which the analysis draws, and making the 
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information available for public scrutiny at convenient times 

and places; 

(iii) actively soliciting comment and criticism from 

acknowledged experts in the fields that the documents 

address. 
e. Retrospective Assessments of Previouis Analyses. 
Agencies should regularly perform retrospective assessments of 
the predictions made previously in regulatory analysis docu- 
ments. Retrospective analysis can provide information on the 
accuracy of past agency predictions and thereby enable an 
agency to increase the accuracy of future predictions or make 
judgments about the value of regulatory analysis to its regulatory 
effort. 

6. Use of Consultants in Preparing Regulatory Analysis Documents 

Agencies can benefit from entering into consulting contracts with 
qualified experts to aid in gathering and analyzing information for 
regulatory analysis documents. However, agency personnel should 
retain the ultimate responsibility for the contents of regulatory analysis 
documents and guard against consultant conflict of Interest. To these 
ends, agencies should ensure that: (1) agency employees, not 
consultants, draft regulatory analysis documents, and (2) when a 
regulatory analysis document relies upon consultant reports, the 
reports are placed in the public file of the rulemaking proceeding, 
even if the Freedom of Information Act's exemption for intra-agency 
memoranda, 5 U.S.C. §552(b)(5), might apply to portions of the 
reports. 

7- The Scope and Umits of Regulatory Analysis 

a. Cost/benefit analysis is an effective tool for marshalling 
and analyzing information and for establishing regulatory 
priorities. 

b. Other analytical techniques, such as cost/effectiveness 
analysis and multi-objective analysis, are also useful for rule- 
making that involves health, environmental, historical, artistic, and 
aesthetic considerations for which markets do not exist. 

c. Agency rulemaking decisions must take into account the 
limits of the agency's statutory authority and its overall policy 
goals, as well as the limits of the methods and data used in the 
regulatory analysis. 

d. The same criteria should be used In granting exemptions 
from regulatory analysis requirements, irrespective of whether 
the proceeding has been commenced to formulate new rules or 
to amend or repeal existing rules. 
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Congress has incorporated into the Clean Air Act, the Clean Water 
Act, The Resource Conservation and Recovery Act, and other federal 
environmental statutes provisions authorizing private parties to bring 
enforcement actions in the federal courts. These "citizen suit" 
provisions generally permit any person or organization to seek 
injunctions abating activities that violate agency rules, standards, or 
permits. In addition, the Clean Water Act and the Hazardous and 
Solid Waste Amendments of 1984 permit plaintiffs to seek civil 
penalties in private enforcement actions. 

As use of private enforcement actions has grown, issues related to 
coordinating public and private enforcement activities have arisen. 
Coordination in the development and use of criteria regarding the 
bringing of cases and maintaining basic consistency in the imposition 
of penalties is important for several reasons. Notwithstanding the dif- 
ferent enforcement perspectives and goals of public and private plain- 
tiffs, inconsistencies in case selection or penalty policy may create 
actual and perceived unfairness to regulated entities, as similarly situ- 
ated parties receive varying treatment. Uncertainties about the likeli- 
hood or outcome of enforcement actions may increase litigation and 
decrease voluntary compliance. Lack of coordination may also make 
it difficult for the Environmental Protection Agency and cooperating 
state agencies to deploy their limited enforcement resources in the 
most efficient and effective manner. The recommendation that follows 
proposes administrative steps which the Environmental Protection 
Agency can take to provide better guidance to those involved in the 
enforcement process, and to achieve better coordination between 
public and private enforcement. 



RECOMMENbATlON 



1» Articulation of Enforcement Policy 

In order to achieve better coordination between public and private 
enforcement efforts, the Environmental Protection Agency should, as 
feasible, enunciate its views concerning enforcement criteria, calcu- 
lating penalties, and settling contested cases. When enunciated, the 
agency's views, or an announcement of their availability, should be 
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published in the Federal Register.^ Public knowledge of the means 
by which the EPA calculates penalties will be particularly helpful to 
courts performing similar calculations in private enforcement actions, 
and the agency should consider whether more detailed specification 
of its policies in this respect is feasible. EPA should offer opportuni- 
ties, consistent with Recommendation 76-5, for public comment on 
statements of policy regarding calculation of penalties.^ 

2. Improvement of Information Systems 

The availability of accurate, complete, and current information 
about (a) the compliance status of regulated persons and firms, and 
(b) the outcome of public and private enforcement actions, is essential 
both for the formulation and implementation of agency enforcement 
strategies and for the effective use of private enforcement actions. 
When designing management information systems and reporting re- 
quirements, the Environmental Protection Agency should consider 
improving the quality of such information and its availability for private 
enforcement, subject to statutory limitations on disclosure of confi- 
dential information. The Office of Management and Budget should 
give similar consideration to the role of compliance information when 
reviewing EPA data-gathering proposals. 

3. Notice of Private Actions 

When the Environmental Protection Agency receives from a private 
party notice of an alleged violation, the EPA should request from that 
party copies of all complaints^ and other significant pleadings, settle- 
ment agreements, and judicial decrees in any action relating to the 
alleged violation, in which the EPA is not a party.'* 



^In administering the Clean Water Act, for example, the EPA has begun this process 
by issuing a proposed rule to revise program reporting requirements for the assessment 
of permit noncompliance. See, e.g., 49 Fed. Reg. 29720 (July 23, 1984). 

^See Recommendation 76-5: Interpretive Rules of General Applicability and State- 
ments of General Policy, 4 ACUS Recommendations and Reports 62 (1979), 1 CFR 
§305.76-5. The Administrative Conference recommended that agencies adopting sig- 
nificant interpretive rules or policy statements nomnally should provide an opportunity 
for public comment. 

^The Hazardous and Solid Waste Amendments of 1984, Pub. L No. 98-616, §401 
(to be codified at 42 U.S.C. §6972(b)(2)(F)), provides that a plaintiff bringing an action 
under the citizen suit provision of the Resource Conservation and Recovery Act must 
serve a copy of the complaint on the Attomey General and the Administrator of the EPA. 

^Nothing in this recommendation is intended to suggest that a request for or receipt 
of any such notice or other Information or document has or should have any preclusive 
effect upon the federal government's ability to take enforcement action against the 
alleged violator. 
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The Immigration and Nationality Act of 1952, as amended, requires 
the Justice Department to make two major types of decisions affecting 
aliens— whether to exclude aliens seeking to enter the United States 
and whether to deport those already in the country. The Act and the 
accompanying regulations also require a host of collateral decisions 
concerning visa petitions, waivers of grounds for exclusion or depor- 
tation, adjustment of status from non-immigrant to permanent resi- 
dent, and many other immigration-related matters. Responsibility for 
making these decisions resides in two very different types of officials. 
Immigration judges, who are part of the Justice Department's 
Executive Office for Immigration Review, conduct formal evidentiary 
hearings in deportation, exclusion, and certain other proceedings. 
District directors and their subordinates are part of the Immigration 
and Naturalization Service (I.N.S.). They decide numerous other 
matters in far less formal proceedings. While the immigration judges 
have only adjudicative responsibilities, the district directors are princi- 
pally responsible for the administration and enforcement of the immi- 
gration laws within their local geographic districts. 

Similarly, there are two channels of administrative appeal for the 
Justice Department's immigration decisions. The Board of Immigra- 
tion Appeals (B.I.A.), like the immigration judges, is located within the 
Executive Office for Immigration Review. The Board reviews almost all 
immigration judge decisions and some district director decisions. It is 
composed of five attorney members, all of whom normally participate 
in every case. It reviews cases de novo on the basis of the adminis- 
trative record and publishes precedential opinions binding on the im- 
migration judges and on the I.N.S. 

Twenty-five other categories of district director decisions are ap- 
pealable to the Associate Commissioner for Examinations, an I.N.S. 
policymaking official whose appellate jurisdiction has been subdele- 
gated to the Administrative Appeals Unit (A.A.U.). In that unit, cases 
are decided cfe novo by individual non-attorney staff members and re- 
viewed by the unit chief. The A.A.U. does not ordinarily publish its de- 
cisions. 

The Justice Department's current regulations specify with a high 
degree of clarity which immigration decisions are administratively 
appealable and to which appellate body. However, reasons for the 
various assignments are not always evident. 

The factors that should influence the choices of forum for adminis- 
trative review of agency adjudication can be developed through a 
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three-part methodology: (1) identify those attributes of the possible 
review forums that affect the accuracy, the efficiency, the acceptability, 
or the consistency of the administrative process; (2) identify the at- 
tributes of cases that favor the selection of a review forum with partic- 
ular forum attributes; (3) determine the extent to which those case at- 
tributes tend to be present in the particular class of cases under con- 
sideration. 

In Recommendation 75-3, the Administrative Conference set forth 
criteria to guide Congress in selecting the appropriate forum for judi- 
cial review of administrative agency action. Using the methodology 
described above, the present recommendation suggests some addi- 
tional criteria and describes ways in which that expanded list of fac- 
tors, with only slight modification, can be employed also to select a fo- 
rum for administrative review. Applying those criteria, the recommen- 
dation suggests forums for administrative review of various classes of 
immigration decisions. 



RECQMMEND^IQN 



A- Forum for Administrative Review 

1- The Justice Department should undertake a comprehensive 
review of its regulations governing the assignment of forums for ad- 
ministrative review of immigration orders. In examining the categories 
of Board of Immigration Appeals (B.I.A.) and Administrative Appeals 
Unit (A.A.U.) jurisdiction, the Justice Department should consider the 
following factors to the extent applicable: 

(a) Factors favoring selection of the B.LA. for a particular 
class of cases include (i) high likelihood of a substantial impact 
on the litigants; (ii) the prevalence of issues of law or discretion, 
particularly when the public impact of a decision will be 
widespread; (iii) the desirability of providing for judicial review of 
the class of cases in the courts of appeals. 

(b) Factors favoring selection of the A.A.U. for a particular 
class of cases include (i) a high volume of cases; (ii) the preva- 
lence of questions of descriptive fact, rather than issues of law or 
discretion; (iii) high likelihood that administrative review will re- 
quire the taking of additional evidence. 

(c) Once one class of cases is committed to a particular 
review forum, there is benefit in assigning to that same forum (i) 
other classes of cases tending to raise similar issues and (ii) 
other cases which, if sent elsewhere, would frequently result in 
the bifurcation of proceedings affecting the same individual. 

(d) With all else equal, the status quo should be preserved. 
2, In revising its regulations, the Justice Department should make 

the following specific case assignments: 
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(a) Appeals from orders of deportation and exclusion should 
continue to be heard by the B.I.A. 

(b) Appeals from orders rescinding adjustment of status 
should continue to be heard by the B.I.A. 

3- The Justice Department should also, subject to the develop- 
ment of new information in the review recommended in paragraph 1, 
make the following case assignments: 

(a) All appeals from district directors' denials of visa petitions 
should be heard by the B.I.A.; thus, orphan, fiance(e), and occu- 
pational petitions should be transferred from the A.A.U. to the 
B.I.A. 

(b) If administrative appeals from district directors* denials of 
waivers of the grounds of exclusion under §21 2(c) of the Immi- 
gration and Nationality Act (applicable to aliens who are returning 
to a lawful unrelinquished domicile in the United States of seven 
years) are preserved,* they should continue to be heard by the 
B.I.A. 

(c) Appeals from district directors' denials of waivers under 
§§21 2(h) and 212(1) of the Act (applicable to certain close rela- 
tives of American citizens and permanent residents) should be 
transferred from the A.A.U. to the B.I.A. 

(d) Appeals from district directors' denials of applications to 
waive the two-year foreign residence requirement for exchange 
visitors should be transferred from the A.A.U. to the B.I.A. 

(e) Appeals from denials of waivers under §21 2(d)(3) of the 
Act (applicable to nonimmigrants) should be transferred from the 
B.I.A. to the A.A.U. 

(f) Appeals from district directors' denials of applications for 
permission to reapply for admission after exclusion or deportation 
should continue to be heard by the A.A.U. 

B. Structure and Independence of the Board of Immigration Appeals 

1. The B.I.A. should adopt a system of randomly selected three- 
member panels to decide cases. En banc review should be afforded, 
upon a determination by a majority of the B.I.A., only in the following 
circumstances: (a) when invoked by any B.I.A. member; (b) at the 
request of the I.N.S. Commissioner or the Attorney General following 
decision; or (c) when the aggrieved party petitions for review of a split 
panel decision. 

2. If necessary to accommodate the case transfers recommended 
in part A above, the B.I.A.'s membership should be slightly Increased. 

3. Congress should enact legislation to give the B.I.A. statutory 
recognition. Under the legislation, the B.LA. should remain within the 



A pending Justice Department proposal would eliminate administrative appeals 
from these orders. The issue of whether these orders should be administratively 
appealable Is beyond the scope of this recommendation. 
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Department of Justice. The statute should confer, jurisdiction over 
deportation, exclusion and rescission orders, and should authorize 
the Attorney General to adjust the Board's jurisdiction as to other 
matters. 

4. The Attorney General should retain the power to review Indi- 
vidual B.I.A. decisions. In accordance with current practice, this 
power should be exercised only in extraordinary circumstances. 
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Negotiations among persons representing diverse interests have 
proven to be effective in some cases in developing proposals for 
agency rules, in 1982, the Administrative Conference of the United 
States adopted Recommendation 82-4, 1 CFR §305.82-4, encouraging 
the use of negotiated rulemaking by federal agencies in appropriate 
situations.! The concept of negotiated rulemaking arose from dissat- 
isfaction with the rulemaking process, which since the 1960's, in many 
agencies, had become , increasingly adversarial and formal- 
ized—unlike the brief, expeditious notice and comment procedure en- 
visioned in section 553 of the Administrative Procedure Act. Experi- 
ence has now shown that negotiated rulemaking can be a practical 
technique in appropriate instances. 

Since Recommendation 82-4 was adopted, Its recommended pro- 
cedures have been followed four times by federal agencies. The 
Federal Aviation Administration used negotiated rulemaking to de- 
velop a new flight and duty time regulation for pilots. The Environ- 
mental Protection Agency used negotiated rulemaking to develop 
proposed rules on nonconformance penalties for vehicle emissions 
and on emergency exemptions from pesticide regulations. The 
Occupational Safety and Health Administration encouraged labor, 
public interest, and industry representatives to negotiate a standard 
for occupational exposure to benzene. The benzene negotiations did 
not result in agreement among the parties on a proposed rule, but the 
other three negotiations did lead to substantial agreement resulting in 
two final rules (which have thus far not been challenged) and one draft 
rule which, after public comment, is pending before the agency. 

The experience of these four cases has shown that the original 
recommendation was basically sound, and has provided a basis for 
the Administrative Conference to use in supplementing Recommen- 
dation 82-4. 

It is important to view Recommendation 82-4 and the present rec- 
ommendation, taken together, as a guide to issues to be considered 
rather than a formula to be followed. Negotiation is intrinsically a fluid 
process that cannot be delineated in advance. Accordingly, what will 
"work" in a particular case depends on the substantive issues, the 



^Recommendation 82-4 used the term "regulatory negotiation" to refer to this 
process. The present recommendation substitutes "negotiated rulemaking" to empha- 
size that it Is addressing negotiation of mies, and not other uses of negotiations in the 
regulatory process. 
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perception of the agency's position by interested parties, past and 
curr;ent relationships among the parties, the authority of party repre- 
sentatives in the negotiations, the negotiating style of the representa- 
tives, the number and divergence of views within each constituency 
represented, and the skill of the participants and mediators. These 
factors are mostly dynamic and their character is likely to change 
during the negotiating process. Proponents of negotiated rulemaking 
must recognize the unavailability of neat formal solutions to questions 
of who should participate, how the negotiations should be conducted, 
or even the definition of- "successful" negotiations. 

Agencies undertaking negotiated rulemaking must be prepared to 
deal with these real world uncertainties by pursuing a thoughtfully 
flexible approach. Elements of Recommendation 82-4 and the pre- 
sent recommendation provide a conceptual framework within which to 
plan and conduct negotiations in a particular proceeding, but should 
not be taken as a formal model. An agency cannot merely transplant a 
pattern followed successfully by another agency, or even by itself on 
another occasion. Nevertheless, agencies that are considering nego- 
tiated rulemaking for the first time should find it helpful to discuss their 
plans with other agencies and persons experienced with the process. 

Some agencies have indicated a concern about the effect of the 
Federal Advisory Committee Act on negotiated rulemaking proceed- 
ings. The four agency experiences reviewed by the Administrative 
Conference have not shown that the Act, as interpreted by the spon- 
soring agencies and participants, impeded effective negotiations. 
Under current judicial and agency interpretations of the Act, it appears 
that caucuses and other working group meetings may be held in pri- 
vate, where this is necessary to promote an effective exchange of 
views. 

Another concern expressed by some agencies has been the 
potential costs associated with negotiated rulemaking. While aspects 
of the recommended process may entail some short-term additional 
costs, the Conference believes that potential long-range savings will 
more than offset the costs. Moreover, agencies should be aware of 
opportunities for assistance from within the government, for example, 
training provided by the Legal Education Institute of the Department of 
Justice, and mediation assistance by the Federal Mediation and 
Conciliation Service and the Community Relations Service. 



iRECOMMENbAtiON 



1. An agency sponsoring a negotiated rulemaking proceeding 
should take part in the negotiations. Agency participation can occur in 
various ways. The range of possibilities extends from full participation 
as a negotiator to acting as an observer and commenting on possible 
agency reactions and concerns. Agency representatives participating 
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in negotiations should be sufficiently senior in rank to be able to 
express agency views with credibility. 

2- Negotiations are unlikely to succeed unless all participants 
(including the agency) are motivated throughout the process by the 
view that a negotiated agreement will provide a better alternative than 
a rule developed under traditional processes. The agency, accord- 
ingly, should be sensitive to each participant's need to have a reason- 
ably clear expectation of the consequences of not reaching a consen- 
sus. Agencies must be mindful, from the beginning to the end of 
negotiations, of the impact that agency conduct and statements have 
on party expectations. The agency, and others involved in the negoti- 
ations, may need to communicate with other participants— perhaps 
with the assistance of a mediator or facilitator— to ensure that each 
one has realistic expectations about the outcome of agency action in 
the absence of a negotiated agreement. Communications of this 
character always should consist of an honest expression of agency 
actions that are realistically possible. 

3. The agency should recognize that negotiations can be useful at 
several stages of rulemaking proceedings. For example, negotiating 
the terms of a final rule could be a useful procedure even after publi- 
cation of a proposed rule. Usually, however, negotiations should be 
used to help develop a notice of proposed rulemaking, with negotia- 
tions to be resumed after comments on the notice are received, as 
contemplated by paragraphs 13 and 14 of Recommendation 82-4. 

4- The agency should consider providing the parties with an 
opportunity to participate in a training session in negotiation skills just 
prior to the beginning of the negotiations. 

5. The agency should select a person skilled in techniques of dis- 
pute resolution to assist the negotiating group in reaching an agree- 
ment. In some cases, that person may need to have prior knowledge 
of the subject matter of the negotiations. The person chosen may be 
styled "mediator" or "facilitator," and may be, but need not be, the 
same person as the "convenor" identified in Recommendation 82-4. 
There may be specific proceedings, however, where party incentives 
to reach voluntary agreement are so strong that a mediator or facilita- 
tor is not necessary. 

6. In some circumstances, federal agencies such as the Federal 
Mediation and Conciliation Service or the Community Relations Ser- 
vice of the Department of Justice may be appropriate sources of 
mediators or facilitators. These agencies should consider making 
available a small number of staff members with mediation experience 
to assist in the conduct of negotiated rulemaking proceedings. 

7. The agency, the mediator or facilitator, and, where appropriate, 
other participants in negotiated rulemaking should be prepared to 
address internal disagreements within a particular constituency. In 
some cases, it may be helpful to retain a special mediator or facilitator 
to assist in mediating issues internal to a constituency. The agency 
should consider the potential for internal constituency disagreements 
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in choosing representatives, in planning for successful negotiations, 
and in selecting persons as mediators or facilitators. The agency 
should also recognize the possibility that a group viewed as a single 
constituency at the outset of negotiations may later become so 
divided as to suggest modification of the membership of the negoti- 
ating group. 

8. Where appropriate, the agency, the mediator or facilitator, or 
the negotiating group should consider appointing a neutral outside 
individual who could receive confidential data, evaluate it, and report 
to the negotiators. The parties would need to agree upon the protec- 
tion to be given confidential data. A similar procedure may also be 
desirable in order to permit neutral technical advice to be given in 
connection with complex data. 

9. Use of a "resource pool" may be desirable, to support travel, 
training, or other appropriate costs, either incurred by participants or 
expended on behalf of the negotiating group. The feasibility of creat- 
ing such a pool from contributions by private sources and the agency 
should be considered in the pre-negotiation stages. 
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The development of effective decisionmaking techniques for the 
evaluation of scientific studies has been one of the most elusive 
problems for the administrative process. The implementation of 
health and safety laws often requires an evaluation of the scientific 
reliability of laboratory animal, clinical, or epidemiological test data, a 
determination of risks and benefits based upon those data and other 
factors, and a final "regulatory conclusion" in which the relevant law is 
applied in light of the previous conclusions. For example, health and 
safety agencies commonly are required to determine whether a par- 
ticular chemical is carcinogenic or othenwise harmful as a prerequisite 
to reaching a regulatory conclusion. 

The quality and legitimacy of these agency decisions can be 
improved by counseling with eminent scientific experts outside of the 
agency. Some scientists and others have supported the idea of a 
"science court" or an institution to which administrative agencies 
could refer scientific disputes for resolution by expert scientists. In 
response, agencies have developed several methods of obtaining 
scientific input, including the use of advisory committees. Science 
advisory committees are the most common method used to obtain 
such assistance before an agency reaches a decision. In addition, the 
Food and Drug Administration (FDA) has created and used twice a 
unique procedure, the Public Board of Inquiry (PBOI), to obtain inde- 
pendent scientific review of particular regulatory decisions. The PBOI 
combines the elements of a "scientific hearing" with the more typical 
"adversarial hearing" approach for the evaluation of scientific evi- 
dence. 

The PBOI is one of three alternative informal methods of proceed- 
ing that FDA offers applicants in lieu of the formal adjudication by an 
administrative law judge (ALJ) that would otherwise be held to review 
certain decisions concerning the approval of food additives and new 
drugs. The other two alternatives are a hearing before an advisory 
committee or an informal hearing before the Commissioner of FDA. 
The PBOI consists of a panel of three scientists appointed by the 
Commissioner. Two of the three scientists are selected from recom- 
mendations of the parties. The Board obtains scientific "testimony" 
within an informal quasi-adjudicative hearing framework, in which the 
advocacy role of lawyers is minimized in favor of a "scientific forum" 
approach— although the Board's decision is an "initial decision" and 
has the same legal status as an initial decision of an ALJ. 
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FDA's two PBOI hearings occurred In 1980 and 1983. In the first, a 
PBOI was convened to determine whether Aspartame, now a widely 
used artificial sweetener, should be approved as a food additive. In 
the 1983 proceeding, a PBOI was convened to determine whether 
Depo Provera, a drug approved in other countries as a contraceptive, 
should be approved for that use in the United States. 

Some analysts contend that FDA's experiences confirm the validity 
of the "science court" Idea for the evaluation of scientific evidence. 
They argue that techniques like the PBOI are more effective for 
obtaining scientific advice than traditional adversarial hearings 
because a PBOI provides the presiding scientists with the flexibility to 
operate according to procedures that are customary in scientific 
inquiry. Others suggest that the PBOI costs too much for the value of 
the opinions obtained from it. A study commissioned by the Confer- 
ence, however, suggests that the costs or delays of the two PBOI pro- 
ceedings were significantly enlarged by unanticipated management 
problems that can be remedied. 

The Administrative Conference suggests that continued experi- 
mentation with alternative types of hearing procedures for the resolu- 
tion of scientific issues is justified. Improvements are needed in man- 
agement of such procedures to make them more efficient and more 
accurate. Examples include: 

(1) appointing the chairperson at the start of the hearing 
process; 

(2) providing additional administrative support for board 
members; 

(3) separating, to the extent possible, the matters of scientific 
inquiry from any policy issues that may be addressed concerning 
the ultimate legal or regulatory actions that the agency ought to 
take; 

(4) encouraging boards to utilize an experienced employee 
as a management adviser in the conduct of the process; 

(5) providing an improved opportunity for direct communica- 
tion between the board and the agency head upon submission of 
the board's decision; 

(6) urging boards to adhere to procedures intended to 
ensure that the administrative record is complete and usable for 
successive stages of the administrative and legal process; and 

(7) urging persons conducting agency scientific hearings in 
significant cases to identify the bases for their conclusions. 

Other agencies with regulatory programs that depend on scientific 
determinations should consider experimental use of a process similar 
to the PBOI as a voluntary alternative to a hearing that would other- 
wise be held to resolve issues of scientific uncertainty. Examples of 
other agencies that may have similar needs and objectives include 
the Environmental Protection Agency, the Occupational Safety and 
Health Administration, the Consumer Product Safety Commission, and 
the National Highway Traffic Safety Administration. 
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Roger Allen Moore, Robert Horn, and 
Fred F.Fielding 



Jim Burnley, Joseph A. Morris, and 
Deborah Owens 







Senator Chic Hecht and Tom C. 
Korologos 



John S. Hemngton, Secretary of Energy, 
and Dan McKlnnon, Chairman, Civil 
Aeronautics Board 
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White House Chief of Staff Donald Regan, Mrs. Regan, and 
Chainman Marshall J. Breger greet guests at the Reception 
for the Thirty-first Plenary Session 




Chief Justice Warren E. Burger 



Alan Keyes, Assistant Secretary of State 




Arnold I. Burns, Associate Attorney 
General 



The Reverend Canon John L Morgan, 
University of Queensland. Australia 
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Conference members participate actively in the research activities 
of the Conference through the standing committees prescribed in 
the bylaws and through such other special purpose committees as the 
Chairman finds necessary to further the Conference's mandate. Six 
standing committees and two special purpose committees were active 
during 1985. 

Each standing committee works generally within the field of inquiry 
suggested by its title. Distinctions between committee responsibilities 
are intentionally fluid in order to permit the members a wide range 
latitude for inquiry. Since projects are often pertinent to the concerns 
of more than one committee, the Office of the Chairman coordinates 
the committees' activities to prevent conflict or duplication of effort. 
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Term of service ended during 1985, 
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Administrative l^aw Judge Issues 

Consultants: Victor G. rosenblum, Malcolm C. Rich 

The Committee examined several issues relating to administrative 
law judges. Professor Rosenblum had submitted a report in 1984 on 
the topic of ALJ performance evaluation procedures, with particular 
attention to a dispute on this matter at the Social Security Administra- 
tion. Mr. Rich submitted materials during 1985 on the topic of cen- 
tralized panels of state ALJs. In response to pending legislative pro- 
posals to establish a federal corps of ALJs, the Committee reviewed 
existing literature on this subject, but failed to reach agreement on a 
proposed recommendation. The Committee plans to continue into 
1986 its studies of the ALJ corps concept. 



P^^i^BIWiS 




Michael J. Horowitz, Vice Chairman of the Committee on Adjudication and William 
Bradford Reynolds 
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Patrick Buchanan and Leonard Garment 
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Agency Use of Federal Rules of Evidence 

Consultant: RICHARD J. PIERCE 

The Federal Rules of Evidence form the procedural foundation for 
all trial proceedings in federal courts. Professor Pierce surveyed ad- 
ministrative law judges on the topic of the appropriate application of 
the Federal Rules of Evidence to agency proceedings. Professor 
Pierce has submitted a draft report, and the project will be considered 
by the committee for action during 1986. 

Medicare Appeals Process 

Consultant: ELEANOR D. KiNNEY 

Since the inception of the Medicare program in 1966, beneficiaries 
and hospitals that serve these beneficiaries have raised serious con- 
cerns about the Medicare appeals process. Recently, the Department 
of Health and Human Sen/ices implemented a new prospective pay- 
ment system for reimbursing hospitals that has wrought major 
changes in the Medicare appeals process and generated new con- 
cerns as well as compounded existing concerns about this appeals 
process. In late 1985 the Conference hired Professor Kinney to con- 
duct a comprehensive study of the Medicare appeals process. A draft 
report is expected in mid-1986. 

Split Enforcement Model of Agency Organization 

Consultant: GEORGE R. JOHNSON, JR. 

In the "split enforcement model" one agency (e.g., OSHA) investi- 
gates and prosecutes regulatory violations before a wholly separate 
independent adjudicative body (e.g., OSHRC). Professor Johnson 
submitted a report evaluating the split enforcement model in contrast 
to the more common unitary enforcement model. The Committee 
expects to examine the topic further in 1986 and possibly to propose 
recommendations for Conference consideration. 
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Term of service ended during 1985. 
^Appointed Special Counsel during 1985. 
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Cpmrnittee JF*it»iQ(^ jn; 1985 i 



Agency Collection of Claims Owed to the Government 

Consultant: LUIZE E. ZUBROW 

The Debt Collection Act of 1982 gave agencies authority to assess 
interest on debts owed to the government, to use administrative offset 
processes, and to avail themselves of the services of collection agen- 
cies and credit bureaus. This project is intended to survey major legal 
and procedural questions raised by the Act Significant issues are: 
the kinds of procedural protections that should be provided agency 
employees, grant recipients, and others before offsets can be made; 
the point at which interest should begin to accrue during an adminis- 
trative appeal; the extent of agencies' non-statutory— i.e., common 
law— rights to assess Interest and make offsets; and the manner in 
which offsets involving more than one agency should be handled. 
Professor Zubrow, who contracted in 1984 with the Conference to 
examine these issues, met with the committee in June 1985 but was 
forced to withdraw from the project for medical reasons. The Office of 
the Chairman will select a successor to carry on the study. 




Douglass A. Riggs, Chairman of the Committee on Administration 
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Agency Use of Altemative Means of Dispute Resolution 

Consultant: PHILIP J. HARTER 

Mr. Harter is studying alternative procedures to help agencies 
reduce formality and delay in trial-type cases. He is examining the 
potential of mediation, arbitration, negotiation, mini-trials, and other 
processes intended to help agencies avoid much of the delay and 
rancor often present in adjudications, Mr. Harter will look at important 
legal and procedural questions arising out of agency use of these 
devices with the dual aims of helping agencies identify types of issues 
particularly amenable to less formal approaches, and of recommend- 
ing procedures for resolving the issues expeditiously. Mr. Harter has 
completed interviews with personnel at agencies that have begun 
using some of these alternatives. He has conducted closer studies of 
the processes at the Commodity Futures Trading Commission, Envi- 
ronmental Protection Agency, Department of Health and Human Ser- 
vices, Federal Energy Regulatory Commission, and Merit Systems 
Protection Board. Mr. Harter met with the committee and submitted a 
status report in 1985. A final report is expected in February 1986. 

Agency Use of Declaratory Orders under the APA 

Consultant: BURNELE V. POWELL 

The Administrative Procedure Act authorizes an agency, "in its 
sound discretion," to issue a declaratory order "to terminate a contro- 
versy or remove uncertainty" (5 U.S.C. §554(e)). The administrative 
declaratory order was intended by the APA's drafters to supplement 
informal agency advice-giving by providing a method for private par- 
ties to secure a binding, judicially reviewable declaration of rights and 
thus avoid penalties and other uncertainties. However, federal agen- 
cies have been reluctant to utilize this tool. Professor Powell has un- 
dertaken to assess the role of the declaratory order in agencies' 
advice-giving operations. His initial report, received in late 1984, dis- 
cussed relevant case law at great length, and called for agencies to 
adopt rules that would explain their declaratory order policies. After 
meeting with Professor Powell twice In 1985, the committee 
expressed the view that more empirical research on actual agency 
practices was necessary before formulating recommendations. Pro- 
fessor Powell has contracted to carry out this follow-on research, and 
his report Is due in April 1986. 

Innovative Procedures at the HHS Grant Appeals Board 

Consultant: RICHARD B. Cappalli 

The Departmental Grant Appeals Board at the Department of 
Health and Human Services decides audit and other disputes 
between grant recipients and HHS program offices. It has attempted 
to expedite its cases by encouraging mediation, making heavy use of 
telephone conferences, getting involved actively In developing 
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records, emphasizing written submissions, and using time limits and 
other scheduling techniques. The Conference has contracted with 
Professor Cappalli to examine the operation of the Board with the goal 
of evaluating its performance and helping other agencies improve 
their dispute handling. Professor Cappalli has begun to compile and 
analyze data on several hundred representative Board cases, prepare 
and disseminate questionnaires for attorneys practicing before the 
Board, conduct interviews, and observe Board activities. He plans to 
gauge the effectiveness of the Board, the satisfaction of participants, 
and the general usefulness of the Board's techniques. A final report 
Is due in 1986. 




Walter Gellhom and Willis B. Snell at the Reception for the Thirty-first Plenary Session 
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Agency Use of Private Attorneys 

Consultant: WOLF, BLOCK, SCHORR & SOLIS-COHEN 

The Philadelphia law firm of Wolf, Block, Schorr & Soils-Cohen is 
conducting, on a pro bono basis, a study of agency hiring and use of 
outside private attorneys to represent the agencies in legal matters. 
Interviews with many agencies are planned, and some interviews have 
been completed. The Office of the Chairman intends to hold a hear- 
ing on this subject in Washington, D.C., in 1986. A draft report is due 
in mid-1986. 




Harris Weinstein, Chairman of the Committee on Governmental Processes 
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Citizen Suits under Federal Environmental Laws 

Consultant: BARRY B. BOYER 

Professor Boyer, working with Professor Errol Meldinger, studied 
the phenomenon of privately initiated lawsuits to enforce environ- 
mental regulatory statutes. The major citizen suit statutory provisions 
are found In the Clean Air Act and the Clean Water Act, both enacted 
in the 1970's. These statutes provide for suits to obtain a penalty or an 
injunction against an alleged polluter, and for suits against the Envi- 
ronmental Protection Agency for failure to perform some nondiscre- 
tionary duty. The number of citizen suits has been increasing sub- 
stantially In the last few years. At the 30th Plenary Session, the Con- 
ference adopted Recommendation 85-3, Coordination of Public and 
Private Enforcement of Environmental Laws, based In part on the re- 
search of Professors Boyer and Meidinger. The recommendation 
suggests administrative steps that the Environmental Protection 
Agency can take to achieve better coordination between its enforce- 
ment process and citizen suits authorized by statute. 

Permit Issuance Procedures at EPA 

Consultant: ScottC. WHITNEY 

Professor Whitney has reviewed the permitting processes associ- 
ated with various environmental statutes. Of particular interest are 
"consolidated permit regulations", "public hearings", "adjudicatory 
hearings", and appeals to the administrator. A report was submitted 
toward the end of 1985, and is under review by staff. 

Procedures for Negotiating Proposed Regulations 

Consultant: HENRY H. PERRITT, JR. 

To follow up on Recommendation 82-4, which urged agency 
experimentation with negotiated rulemaking, the Conference asked 
Professor Perritt to evaluate the experience of FAA, EPA, and OSHA in 
following the recommended procedures. Based on Professor Perritt's 
study, at the 31st Plenary Session the Conference adopted Recom- 
mendation 85-5, reaffirming the basic validity of negotiated rulemak- 
ing, and refining and supplementing the earlier recommendation. 

FDA's Public Board of Inquiry Procedure 

Consultant: SIDNEY A. SHAPIRO 

The Food and Drug Administration has created and used twice a 
unique procedure, the Public Board of Inquiry, to obtain independent 
scientific review of particular agency decisions. Based in part on Pro- 
fessor Shapiro's study of the FDA experience to date with this proce- 
dure, the Conference adopted Statement 11, suggesting continued 
experimentation by the FDA and other agencies with alternative types 
of hearing procedures for the resolution of scientific issues. The 
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statement notes several steps that can be taken to improve the man- 
agement of these proceedings to make them more efficient and more 
accurate. 




Paul R. Verkuil and Frederick R. Anderson, Jr., at the Reception for the Thirty-first 
Plenary Session 
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Administrative and Judicial RevSew in Immigration Proceedings 

Consultant: Stephen H. Legomsky 

The existing scheme for administrative and judicial review of immi- 
gration decisions provides for two different channels of administrative 
review and two different channels of judicial review. In this study, 
Professor Legomsky evaluated the assignments of particular types of 
decisions to each of these review forums in light of the attributes of 
the various forums. He also examined the structure and operation of 
the more formal of the two available administrative review forums, the 
Board of Immigration Appeals within the Department of Justice, and 
suggested some changes to increase its effectiveness. Recommen- 
dation 85-4 was based on this study. 




H. Clayton Cook, Jr., Chairman of the Committee on Judicial Review 
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Guests at the Reception for the Thirty-first Plenary Session 




Ronald MIotek, Legal Counsel, Office of Foreign Missions, Department of State, 
and Andrea L. Fischer, Director of Acquisition Planning, Department of Defense 








1^ 



Justice Sandra Day O'Conner and Otis M. Smith 
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Establishing an Administrative Tribunal to Resolve Freedom of 
Information Act Disputes 

Consultant: MARK H. Grunewald 

Professor Grunewald is studying the desirability and feasibility of 
establishing an administrative tribunal for the resolution of Freedom of 
Information Act cases and other public access disputes. He is con- 
sidering experience under the existing system of exclusive de novo 
court review of FOIA decisions and examining whether an alternative 
administrative review system could be structured to make it more 
effective. Professor Grunewald met with the committee in 19854q_ 
discuss his outline and research plans. A draft report is expected in 
early 1986. 

Specialized Counts and Judicial Review of Administrative Action 

Consultant: LELAND E. BECK 

This study concerns the creation of specialized courts to review 
various types of administrative action. Mr. Beck is examining the 
experience of past and current specialized courts, including the 
Commerce Court, Tax Court, Claims Court, and Temporary Emer- 
gency Court of Appeals, in order to ascertain their strengths and 
weaknesses. Based on this historical review, Mr. Beck intends to 
identify factors Congress should consider in deciding whether and 
how to establish specialized courts in the future. Mr. Beck met with 
the committee in 1985 to discuss his work In progress. A draft report 
is expected in early 1986. 
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Nonlawyer Representation of Participants in Agency Proceedings 

Consultant: ZONA HOSTETLER 

This project originally began In 1983 as a study of the prospects of 
permitting financial or technical experts (who were not lawyers) to 
examine witnesses in regulatory hearings. A study for the Conference 
by Professor Jonathan Rose indicated that this sort of nonlawyer rep- 
resentation was desirable, but that there was little need for a Confer- 
ence recommendation on the topic. At the suggestion of several 
Conference members that a greater problem might exist in the area of 
permitting nonlawyers to represent claimants in mass justice pro- 
grams, a second study of nonlawyer representation was begun late in 
1985 by Zona Hostetler. Ms. Hostetler will be looking at matters of 
representation and assistance of claimants in Social Security, immi- 
gration, veterans' benefits, and income tax programs. A report is due 
in early 1986. 




Betty Jo Christian, Chairman of the Committee on Regulation 
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Guests at the Reception for the Thirty-first Plenary Session 




Bob Kimmittand Chief Justice Warren E. Burger 




Kenneth Gulp Davis, Edwin Meese III, and Mrs. Meese 
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Statutory Preclusion of the Application of Cost/Benefit Analysis 
Consultant ALFRED S. NEELY IV 

The recent movement toward use of cost/benefit analysis in regu- 
lation has bumped up against various statutory provisions forbidding 
or limiting agency consideration of costs in making regulatory deci- 
sions. The most vexing circumstance arises when Congress cannot 
agree on the exact substantive requirements for regulation, and then 
leaves the statutory language ambiguous. Based on a report by Pro- 
fessor Neely, the Committee proposed a recommendation that was 
adopted by the Assembly as Recommendation 85-1, calling for 
Congress, when enacting regulatory legislation, to state clearly any 
intention to foreclose agency comparison of costs and benefits as a 
basis for taking regulatory actions. 

Regulatory Budget 

Consultant: THOMAS D. MORGAN 

Proposals have been made to control the economic impact of fed- 
eral regulatory programs by having Congress, on a yearly basis, enact 
a ceiling on the costs that regulatory agencies could impose on the 
economy during the upcoming fiscal year. Professor Morgan will 
analyze the implications of these proposals, particularly in light of 
steps taken by the President— in Executive Orders 12,291 and 
12,498— to impose a greater degree of economic discipline on the 
regulatory activities of executive agencies. Professor Morgan met with 
the Committee once during 1985 and submitted an extensive outline 
for the project. A draft report is expected in mid-1986. 

Division of Roles in Joint Federal/State Regulatory Programs 

Consultant: COLIN DIVER 

Several statutes create federal agency responsibility in an area 
while permitting the states to operate their own programs in the area if 
the programs are approved by the responsible federal agency as 
"effective". Professor Diver will examine (i) the processes by which 
federal agencies certify and decertify a state plan's effectiveness, (ii) 
the procedures employed when a state seeks changes in its plan, (iii) 
how well federal monitoring works, and (iv) the grievance procedures 
for resolving disputes concerning the adequacy of a state's perfor- 
mance. Professor Diver submitted an outline of his intended study in 
mid-1 985, and is working to complete a draft report in 1 986. 
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COMMITTEE ON RULEMAKING 



Chairman 

Calvin J. COLLIER 

Public Membera 

David davenport 

OANIELE EVANS. JR> 
PAUL D. KAMENAR 
JAMBSaMUNN 



Council Members 

LINDA CHAVEZ 
MARKS. FOWLER 



Senior Fellows 

KENNETH GULP DAVIS 
CORNELIUS B. KENNEDY 



Vice Chaimian 

ROGER V.BARTH 

Government Members 

James k, asselstine 

TERRY CALVANI 

John h. Carley* 
E.TazwellEllett 

WILFORD W. JOHANSEN 
IRVING P. MARGUILES* 
J. E. MURDOCH III* 
JAMES R. RICHARDS 

JACK D.Smith 

Liaison Representatives 

J, C. ARGETSINGER* 

MARK C. Cramer* 

NAHUMUTT* ■ 
ANTHONY J. MCMAHON 
MARVIN H.MORSE 
EDWARD D. RE 
WILLIAM R. ROBIE 
JANET D, STEIGER 

Staff Liaison 

MICHAEL W. BOWERS 



The Committee on Rulemaking considers the form and ade- 
quacy of procedures employed by agencies in issuing rules and 
regulations, with particular emphasis on the advantages and disad- 
vantages of various procedural concepts and innovations, and on 
methods by which the views of affected individuals, businesses, 
and other interested persons can be effectively presented and 
considered in the rulemaking process. 
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Committee Projecte in 1985 



Agency Implementation of the "Regulatory Analysis" Requirement in 
Rulemaking 

Consultant: THOMAS O. McGarity 

Federal agencies have been conducting regulatory analyses under 
executive orders for the past several years. Regulatory reform legisla- 
tion considered by Congress in recent years would have made this a 
statutory requirement for all major rules. Professor McGarity's report, 
submitted in 1985, formed the basis for the adoption of Recommen- 
dation 85-2. This recommendation covers most of the procedures that 
agencies employ while preparing regulatory analyses. 

Employer Sanctions and Immigration Legalization Procedures 

Consultant: Arnold H. Liebowitz 

A previous project on immigration adjudication was returned to the 
Committee by the Assembly in 1984 for consideration of other related 
matters. This project follows up on that subject by examining the pro- 
cedural issues raised by pending immigration reform legislation. Mr. 
Leibowitz submitted a report relating experiences in four foreign 
countries to the legislative proposals for employer sanctions and 
legalization of aliens. The Committee decided not to go forward with a 
proposed recommendation. Based on the Committee's work, the 
Office of the Chairman sent to the Assembly a proposed recommen- 
dation on the narrow topic of civil money penalty proceedings involv- 
ing employer sanctions. The Assembly voted at the 31st Plenary Ses- 
sion to send the proposal to the Committee on Rulemaking for further 
review. The Committee declined to take additional action. 

Paperwork Reduction Act of 1 980 / 

Consultant: WILLIAM F. FUNK 

The Federal Papen^/ork Act of 1980 gives the Office of Manage- 
ment and Budget increased authority to review collections of informa- 
tion from the public as proposed by federal agencies, and established 
new procedures to apply to data collections. Professor Funk will ana- 
lyze the experience to date under the Act. The Committee plans to 
meet early in 1986 to discuss Professor Funk's pending report. 
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SPECIAL COMMITTEE ON 
GOVERNMENTAL TORT CLAIMS 

Chairman 

RONALD E> ROBERTSON, Sp0oial Counsel^ 

Members 

Stephen Breyer, Liaison Representative 
KENNETH Gulp Davis, Senior Fellow 
WARNER W. Gardner, Senior Fellow 
S. Neil Hosenbali, Senior Fellow^ 
Clarence V. McKee, Public Member 
WILLIAM BRADFORD REYNOLDS, Department of Justice 
WiLLiS B. Snell, Liaison Representative 
RiOHARD K \N\ilAm, Assistant Attorney Genera^ Civil Division, 
Department of Justice 

Staff LJaison 

Charles Pou, JR. 

Chairman Loren A* Smith created this special committee in April 
1985. The committee Is charged with examining the present gov- 
ernmental liability system and recommending improvements. 

The Committee met four times in 1985, and developed an Initial 
presentation for the Conference's 30th Plenary Session involving 
Consultants George A. Bermann, Ronald A. Cass, Richard B, 
Stewart* and several Conference members. In December the 
Committee approved a plan to go fonA^ard with extensive research 
on claims against the government This work responds to 
repeated calls for a thoroughgoing review of the existing system 
for compensating persons hanned by federal actions, and com- 
plements current, somewhat differently focused, reform activity In 
Congress and the Administration. 

The Committee's staged research plan will focus initially on 
collecting empirical Information on the operation of current doc- 
trines, their costs^ and their Impact on agencies- In addition to 
developing proposals for statutory change, the Committee will 
examine innovations by Insurers, corporations, state agencies, and 
risk assessment specialists In an effort to encourage federal agen- 
cies to develop managerial responses that will reduce the likeli- 
hood of cfaims arising. 



^Also served as Public Member during 1985. 
^Also served as Government Member during 1985. 
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Ronald E. Robertson, Ghairman of the Special Committee on Governmental Tort Claims 
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SPECIAL COMMITTEE ON UNIFORM FEDERAL AGENCY 
RULES OF PROCEDURE 



Chairman 

Jean F. Greene, Environmental Protection Agency 

Members 

JOHN H. CARLEY. Federal Trade Commission'' 
NEILR. Eisner, Department of Transportation 
RONAID E ROBERTSON, Special Counsel^ 
T. Timothy Ryan, jr., Public Member 
JAMES E. WESNER, Senior Fellow 

Staff Uaison 

JEFFREY S. lubbers 

The Conference established this special committee in 1984 to 
Study the feasibility and practicality of. developing. uniform federal 
agency rules of procedure. The Committee met once in 1985, and 
Conference staff continued to collect relevant materials. Due to 
increased time commitments of the Committee members, the 
operation of the Committee has been suspended. 
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OFFICE OF THE CHAIRMAN 



BUDGET AND STAFF 



The Conference's authorized budget levels are $2,300,000 per year 
' for fiscal years 1984 through 1986. Appropriations during this pe- 
riod have remained below the authorized ceilings. The Conference's 
budget for fiscal year 1985 was $1,480,000. For fiscal year 1986, the 
Conference was given $1 ,430,000. 

The Office of Management and Budget has recommended an in- 
crease in funding for the Conference for fiscal year 1987, to a level of 
$1,559,000. Congress will be acting on this request in the spring and 
summer of 1986. 

The staff of the Office of the Chairman consisted of 23 persons, of 
whom 16 were full-time permanent employees. As in recent years, 
the Conference has conducted most of its research by using the ser- 
vices of outside academic or professional consultants. 




Stephen L. Babcock. Executive Director and Chief of Staff of the Office of the Chairman. 
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ADVICE AND ASSISTANCE ON LEGISLATION 



The Chairman and staff regularly provide oral and written assis- 
tance to Congress, the Office of Management and Budget, and other 
agencies on legislative maters. This work often involves the appropri- 
ate application of Conference recommendations to proposed legisla- 
tive changes. 

Conference staff have been aiding proposed legislation on the 
"race to the courthouse" problem for several years. During 1985 ad- 
vice was given on amendments to H.R. 439, a bill that would fully im- 
plement Recommendation 80-5. An identical mesasure had been ap- 
proved in the 98th Congress by the House, but had died in the Sen- 
ate. H.R. 439 was approved by the House during 1985, and much staff 
effort during the year was directed toward achieving Senate passage. 
At the close of 1985, the bill was still pending In the Senate Commit- 
tee on the Judiciary. 

The Chairnman commented on pending "program fraud civil 
penalty" legislation. The Conference has adopted two recommenda- 
tions dealing with civil penalties, and the staff submitted a letter en- 
dorsing in principle the concept of imposition of civil penalties through 
formal administrative proceedings. 

The Chairman advised the President to sign H.R. 2378, reautho- 
rizing and amending the Equal Access to Justice Act. The Chairman 
of the Administrative Conference is required by the EAJA to submit an 
annual report on agency activity under the Act, which had expired in 

1984. The President approved the EAJA reauthorization bill in August 

1985, and continued ACUS's reporting responsibility. 

The Chairman suggested several revisions to S. 451, a proposal to 
authorize the use of regulatory negotiation commissions. In com- 
ments to the Senate Committee on Governmental Affairs, the Chair- 
man opposed language in the bill that would have assigned to the 
Chairman of the Administrative Conference an active role in the for- 
mation of negotiating commissions. The subject matter of this bill is 
closely related to Recommendation 82-4, and the staff advised incor- 
poration in the bill of suggestions made in that recommendation. 

The Committee on Adjudication, and then the Assembly of the 
Conference at the 30th Plenary Session, debated pending legislation 
that would establish a central corps of administrqtive law judges. 
Neither the Committee nor the Assembly was able to reach agree- 
ment on an appropriate response to the legislation. 
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In January comments were submitted on a proposed Drug 
Enforcement Administration rule regarding that agency's elimination 
of a provision guaranteeing copies of hearing transcripts. Attention 
was called to section 11 of the Federal Advisory Committee Act and 
Conference Recommendation 71-6. 

Conference staff provided the General Accounting Office with 
information on separate studies relating to (i) productivity of adminis- 
trative law judges and (ii) alternative dispute resolution. 

Advice on civil penalty procedures (Recommendations 72-6 and 
79-3) was offered to the Department of Labor, Office of Pension and 
Welfare Benefit Programs, and to the Department of the Interior, Office 
of Surface Mining. 

An informal working group on negotiated rulemaking was orga- 
nized to assist agencies that are considering using this innovative 
procedural technique, to provide a means of sharing the experience of 
those agencies that have already conducted negotiated rulemaking 
proceedings, and to carry out the suggestions in Recommendations 
82-4 and 85-5. Participants in the informal working group include rep- 
resentatives of the Department of Transportation, Federal Aviation 
Administration, Environmental Protection Agency, Occupational Safety 
and Health Administration, Federal Mediation and Conciliation Ser- 
vice, Federal Trade Commission, Department of the Interior, Commu- 
nity Relations Service, and Nuclear Regulatory Commission. In addi- 
tion, the Conference advised staff of the Federal Trade Commission 
and the Department of the Interior concerning possible negotiated 
rulemaking proceedings. 
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CIRA 

The Council of Independent Regulatory Agencies, created in April 
1982 at a meeting with the President, continued its activities during 
1985 under the leadership of Chairman Smith and Chairman Breger. 
This group meets monthly to discuss matters of common interest to 
the fourteen chairmen of the principal regulatory agencies. Meetings 
are informal and off-the-record, and are designed to allow the agency 
heads to discuss with each other and with invited guests— such as the 
heads of the central management agencies or key White House 
staff— developments affecting the environment in which these agen- 
cies work. 

Agency chairmen during 1985 who participated in CIRA— 



Administrative Conference 

Civil Aeronautics Board 

Commodity Futures Trading Commission 

Consumer Product Trading Commission 

Equal Employment Opportunity Commission 

Federal Communications Commission 

Federal Energy Regulatory Commission 

Federal Home Loan Bank Board 

Federal Maritime Commission 

Federal Reserve System 

Federal Trade Commision 

Interstate Commerce Commission 

National Labor Relations Board 

Nuclear Regulatory Commission 

Securities and Exchange Commission 



LOREN A. Smith 

MARSHALL J. BREGER 
DAN MCKINNON 

Susan Meredith Phillips 
NANCY Harvey Steorts 
Clarence Thomas 
marks. Fowler 
Raymond J. O'Connor 
Edwin J. Gray 
ALAN F. Green, jr 

PAUL A. VOLCKER 

James C. Miller III 
REESE H. Taylor, Jr. 

DONALD L DOTSON 
NUNZIO J. PALLADINO. JR. 

John S. R. Shad 



ACIPA 

In 1985 the Administrative Conference became a member agency 
of the American Consortium for International Public Administration, a 
group of Federal agencies and professional associations, that pro- 
vides U.S. support for the work of the International Institute of Admin- 
istrative Sciences— an international organization whose area of con- 
cern includes "administrative law" as that term is used iil the U.S. le- 
gal community and in the Administrative Conference Act. Other 
agencies that have been especially active in ACIPA affairs Include the 
Department of Agriculture, the Environmental Protection Agency, the 
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Office of Management and Budget, the General Accounting Office and 
the Agency for International Development. 

AMIG 

The Administrative Conference continued working during fiscal 
year 1985 with the Agency Management Information Group, an infor- 
mal group of non-Cabinet agency heads and chief operating officials 
interested in management issues. 

During the year, several meetings were scheduled for members of 
the Steering Committee, which included heads or key officials of the 
Advisory Commission on Intergovernmental Relations, the Agency for 
International Development, the Equal Employment Opportunity Com- 
mission, the Federal Energy Regulatory Commission, the Federal 
Mediation and Conciliation Service, the Federal Mine Safety and 
Health Review Commission, the Merit Systems Protection Board, the 
National Aeronautics and Space Administration, the National Trans- 
portation Safety Board, the Pension Benefit Guaranty Corporation, the 
Postal Rate Commission and the Selective Service System. The 
Steering Committee also held one meeting open to all the AMIG 
agencies at which 0PM staff presented and answered questions on 
current changes in personnel performance management systems. 

During the summer of 1985, the Steering Committee, using funds 
collected from its members, commissioned a pilot research study on 
the special management problems of small agencies, but concluded 
after reviewing the initial report that a larger and comprehensive study 
in this area would not be warranted unless and until the subject could 
be more precisely defined. The group remained convinced that work 
needs to be done to relieve small agencies of many reporting and pre- 
approval requirements that are inappropriate and burdensome for 
small governmental units, and the Steering Committee instead dele- 
gated to a subcommittee the task of drafting a letter to the Chief of 
Staff to the President, suggesting the formation of a special task group 
on these issues. Work on this project was continuing at year's end. 

Working Group on Negotiated Rulemaking 

Staff Attorney David M. Pritzker organized an informal working 
group on negotiated rulemaking, to assist agencies that are consid- 
ering using this innovative procedural technique, and to provide a 
means of sharing the experience of those agencies that have already 
conducted negotiated rulemaking proceedings. Participants in the 
informal working group include representatives of the Department of 
Transportation, Federal Aviation Administration, Environmental Pro- 
tection Agency, Occupational Safety and Health Administration, Fed- 
eral Mediation and Conciliation Service, Federal Trade Commission, 
Department of the Interior, Community Relations Service, and Nuclear 
Regulatory Commission. In addition, the Conference advised staff of 
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the Federal Trade Commission and the Department of the Interior 
concerning possible negotiated rulemaking proceedings. Comments 
were also submitted on proposed legislation (S. 451) that would facil- 
itate agency use of negotiated rulemaking. 

Recommendation 82-4 urged agencies to consider using negotia- 
tion techniques to draft rules in carefully selected instances. The 
Conference suggested that representatives of affected interests might 
be able to work together, in face-to-face meetings, to negotiate rules 
that would be acceptable to the various interests as well as to the 
agency. In 1985, two agencies completed negotiated rulemaking 
proceedings, following the procedures proposed by the Conference In 
Recommendation 82-4. These procedures were also followed in sev- 
eral other proceedings, which were at different stages at the close of 
the year. 

The Federal Aviation Administration, In 1983, established an advi- 
sory committee to negotiate a proposed rule on flight and duty time 
requirements for flight crew members. The following year, a proposed 
rule was submitted to the FAA by the negotiating committee. The 
agency, in 1985, adopted a final rule based on the negotiations, which 
went into effect on October 1, 1985. The new rule replaces a highly 
complex regulation that was in effect over thirty years and required 
thousands of pages of interpretation. 

The Environmental Protection Agency also adopted a final rule in 
1985, which was negotiated under the procedures recommended by 
the Conference. The negotiated rule, effective September 30, 1985, 
establishes nonconformance penalties for certain vehicles not meet- 
ing the standards of section 206(g) of the Clean Air Act. At the end of 
1985, a negotiated rule concerning emergency exemptions for pesti- 
cides was pending before the Administrator of EPA, and another 
negotiating committee was actively working on setting standards for 
protection of farmworkers from agricultural pesticides. 

In October 1985, the Occupational Safety and Health Administra- 
tion announced its intent to establish an advisory committee to nego- 
tiate a proposed rule that would regulate worker exposure to methy- 
lenedianiline. OSHA's notice of intent cited Recommendation 82-4 
and the successful experiences of FAA and EPA, and noted also that 
OSHA had requested the assistance of the Federal Mediation and 
Conciliation Service to guide the agency in its effort to build a con- 
sensus on a proposed rule. 

The Office of the Chairman has assisted each of these agencies in 
seeking to obtain the advantages of negotiation in rulemaking. In ad- 
dition, during 1985, Conference staff advised staff of the Federal Trade 
Commission and the Department of the Interior concerning possible 
negotiated rulemaking proceedings. Comments were also submitted 
on proposed legislation (S. 451) that would facilitate agency use of 
negotiated rulemaking. 

At the 31st Plenary Session, the Conference adopted Recommen- 
dation 85-5, reaffirming the validity of negotiated rulemaking and 

84 ACUS Annual Report 1 985 



refining and supplementing the earlier recommendation. The new 
recommendation was based on a study of the experience of FAA, 
EPA, and OSHA In negotiating rules. 

Symposium on Federal Disability Benefit Programs. 

On October 11 and 12, the Office of the Chairman co-sponsored a 
symposium, devoted primarily to social security procedures, at the 
Case Western Reserve Law School in Cleveland. Other sponsors 
included several American Bar Association entities: the Board of 
Governors, Section on Administrative Law, and the Commission on 
Legal Problems of the Elderly, as well as the Cleveland Foundation. 

About 80 participants attended the symposium. Claimants* repre- 
sentatives, government officials, administrative lawyers, scholars, and 
congressional staffers heard welcoming remarks by ABA President 
William Falsgraf and then took part in five panel discussions focusing 
primarily on the Social Security disability adjudication system. 

An overview was provided by Yale Law School Professor Jerry 
Mashaw, a leading theoretician of the Social Security Administration 
process, who was hired by the Conference to assemble a briefing 
book for the symposium. Subsequent panels covered the Social 
Security disability process from beginning to end: the initial and 
reconsideration stages at the state level, the SSA administrative law 
judge hearing level, and review by the SSA Appeals Council. In addi- 
tion, panelists discussed the definition of disability In analogous for- 
eign programs and in other federal disability programs. 

Despite the many diverse points of view represented and the 
unavoidable tension between the various opposing factions, an atmo- 
sphere of general good will prevailed over the two days of very frank 
discussions of SSA's past and current problems and of its promised 
improvements. 

A summary of the proceedings is being prepared and will be avail- 
able in early 1986. Research Director Jeffrey S. Lubbers participated 
on the planning committee for the symposium and served as a 
moderator. 

Regulatory Colloquia 

In 1985 the Office of the Chairman concluded its sponsorship of 
the interagency "Colloquium on Regulatory Theory in Design and 
Practice". At Colloquium sessions, knowledgeable speakers shared 
their ideas on regulatory reform with lawyers, economists, and policy 
analysts from a wide range of federal agencies. The series, which 
began in 1982, was coordinated by Conference consultant Dr. Harold 
I. Sharlin. Financial contributions were provided by the Food Safety 
and Inspection Service of the Department of Agriculture, the Environ- 
mental Protection Agency, the Federal Trade Commission, the Fed- 
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eral Reserve Board, the Postal Rate Commission, the Department of 
Transportation, and the Department of Health and Human Services. 
Speakers and their topics at Colloquium sessions held in 1985— 

R. David Pittle, Consumers Union, former Commissioner, Con- 
sumer Product Safety Commission— Consumer Education in 
Lieu of Regulation 

NEIL R. Eisner, Assistant General Counsel for Reguation and 
Enforcement, Department of Transportation— flegu/afo/y 
Negotiation: The Way It Happened 

EDWARD J. KANE, Ohio State University— T^e Regulatory Dialectic: 
Economic Constraints on Regulation 

EDWIN L BEHRENS, Procter and Gamble, ROBERT C. BARNARD, 
American Industrial Health Council, and ROBERT MOOLENAAR, 
Dow Chemical Company—^ Three Industry Perspective on 
Risk Assessment 

RUDOLPH G. Penner, Director, Congressional Budget Office— 
Budget Versus Regulatory Approaches: Alternative Tools for 
Allocating Resources 

EDWARD J. Lincoln, The Brookings Institution— flegty/a^/on in Japan 

ALAN MCGOWAN, President, Scientists Institute for Public Informa- 
tion, and HAROLD ISSADORE Sharlin, President, HIS Associ- 
ates— lV/?af Shall We Tell the Public? 

Continuing Legal Education Activities 

in Recommendation 69-9, the Conference recommended that 
agency attorneys and administrative law judges be given the opportu- 
nity to participate in training courses and other continuing education 
activities. The Office of the Chairman contributed to this effort by 
sending its Research Director Jeffrey S. Lubbers to serve on the fac- 
ulty of the National Judicial College in December. Mr. Lubbers helped 
teach a course entitled, "Administrative Law: Management Problems 
for Chief Judges and Boards" to approximately 35 state and federal 
chief administrative law judges. 

Equal Access to Justice Act 

The Equal Access to Justice Act provides for the award of attor- 
neys' fees and expenses to certain parties who prevail over the federal 
government in administrative and court proceedings. The EAJA 
assigned to the Office of the Chairman important consultative and 
reporting responsibilities. The original Act expired on September 30, 
1984. However, new legislation extending and amending the EAJA 
was enacted in August 1985. 

In 1985 the Office of the Chairman collected and analyzed data on 
fee awards under the EAJA in administrative proceedings. Under a 
savings clause, fee awards were still available in cases pending on the 
date the original Act expired. In addition, the Office published draft 

86 ACUS Annual Report 1 985 



revised model rules for implementation of the amended EAJA in 
agency proceedings. Conference staff continued to provide assis- 
tance as requested by congressional committee staff working on leg- 
islation to extend the Act, and also advised agency personnel and 
members of the public on matters pertaining to the EAJA. 

In 1986, the Office of the Chairman will continue these activities. 
Publication of final revised model rules for agencies is scheduled for 
early in the year. The Office will also be extending its data collection 
system to agency boards of contract appeals, whose proceedings are 
newly covered by the EAJA, and handling inquiries arising from the 
Act's new provisions. 




Research Director Jeffrey S. Lubbers and Senior Staff Attorney Michael W. Bowers 
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RESEABGH ACTIVITIES^^^ 



Research Planning 

In accordance with the Assembly's 1980 Resolution on Research 
Planning, Research Director Jeffrey S. Lubbers prepared a research 
plan for 1985. The plan updated the roster of pending projects and 
the list of potential research projects. In 1984 a list of potential 
research projects was circulated to many potential consultants. As a 
result of that circulation, many more new projects were commenced in 
1985 than in prior years. 

Research Projects Commissioned In 1985 

Twenty new projects were begun in 1985. Detailed project 
descriptions may be found in the "Committees" chapter and under the 
heading "Unassigned Research Projects" in this chapter. 
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Active Research Projects (December 31, 1985) 

Twenty-three projects were active at the close of 1985. Of these, 
eighteen had been assigned to the standing committees of the Con- 
ference, and one had been assigned to the Special Committee on 
Governmental Tort Claims. 
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Unassigned Research Projects 

The following research projects are proceeding under the guid- 
ance of the Office of the Chairman, and have not been assigned to any 
committee of the Conference. As noted below, some of these pro- 
jects were completed or terminated during 1985. 

Handling of Visa Applications by the INS and State Department 

In a preliminary survey of management and procedural problems in 
the handling of visa and related applications, Professor Robert Cane 
submitted a report urging that an in-depth study of these issues be 
undertaken. No further action is currently contemplated on this pro- 
ject. 

Proposed Procedural Changes in Exclusion of Aliens 

One part of the 1984 immigration reform bills concerned possible 
changes in procedures for exclusion of aliens. Professor Peter 
Schuck produced an outline for this project. By the end of 1 985, these 
proposals were no longer included in the bills, and the project has 
been concluded. 

Agency Use of Non-AU Hearing Officers 

The Conference has done considerable research on formal agency 
adjudication, i.e., adjudication involving the use of specially hired and 
independent administrative law judges. However, many programs 
that require hearings do not require the use of administrative law 
judges. This project, aided by a questionnaire sent to all adjudicating 
agencies, will catalog and study these programs. Professor Larry A. 
Bakken is conducting the study. A draft report is expected by mid- 
1986. 

Operations of the British Council on Tribunals 

The activities of the British Council on Tribunals may provide the 
Conference lessons for increasing the Conference's role in procedural 
reform and for improving implementation of Conference recommen- 
dations. Professor John H. Reese began this study during a teaching 
sabbatical as visiting professor at the University of Edinburgh in 1983- 
1984. 

Survey of State Administrative Procedures 

The Office of the Chairman has continued its study of state admin- 
istrative law, directed by Professor L Harold Levinson. Professor 
Levinson's most recent work on this project was published in 1984 as 
a portion of a Conference discussion paper on legislative vetos. 
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FTC/DOJ Competition Advocacy Programs 

Susan G. Braden is conducting an examination of the operation of 
the "competition advocacy" and "intervention" programs operated by 
the Federal Trade Commission and the Department of Justice. These 
agencies occasionally file comments in the proceedings of another 
federal agency or a state entity for the purpose of advocating their 
positions on economic matters pertinent to the proceedings. A draft 
report is due early in 1 986. 

Independent Agency Implementation of "Reform '88" Proposals 

As a cooperative venture between the Agency Management Infor- 
mation Group and the Office of the Chairman, Dr. Jerzy Hauptmann 
was commissioned to perform an evaluation to ascertain the feasibility 
of studying the participation of small agencies in the implementation 
of "Reform '88". Dr. Hauptmann's report was submitted in November 
1985. 

Drafting Handbook for Grant Statutes 

Malcolm S. Mason, former Chairman of the Grant Appeals Board of 
the Department of Health and Human Services, will prepare a guide- 
book for better drafting of grant and assistance-related statutes. Fol- 
lowing interviews with attorneys and members of congressional and 
agency staffs, Mr. Mason submitted a partial draft of the planned 
guidebook in 1985. 
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The Administrative Conference Act provides for publication by the 
Conference of reports directed toward evaluating and improving 
administrative procedure. The Office of the Chairman publishes the 
officially adopted recommendations and statements of the Assembly, 
along with any acompanying research reports, as well as other docu- 
ments that the Chairman believes will further the purposes of the Act. 

Continuing Publications 

The four volume series entitled RECOMMENDATIONS AND REPORTS OF 
THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES contains texts of 
the recommendations and statements adopted by the Assembly 
between January 8, 1968, and December 31, 1977. These volumes 
also contain related research reports. Since 1978 these kinds of 
materials have been published in annual volumes under the title 
ADMINISTRATIVE CONFERENCE OF THE UNITED STATES: RECOMMENDATIONS 
AND REPORTS. These publications are distributed by the Office of the 
Chairman. 




Chaimman Marshall J.Breger, Executive Director Stephen LBabcock. and General 
Counsel Richard K. Berg at the Thirty-first Plenary Session. 
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1985 Publications 

Federal Administrative Procedure Sourcetx>ok 

In July 1985, the Office of the Chairman published its FEDERAL 

ADMINISTRATIVE PROCEDURE SOURCEBOOK: STATUTES AND RELATED 

MATERIALS. Preparation of the Sourcebook was coordinated by staff 
attorney Charles Pou, Jr. This volume is intended tb serve as a basic 
introduction and reference book on the 15 major procedural laws 
affecting the operation of federal agencies. These statutes are: 

Administrative Procedure Act 
Agency Practice Act 
Claims Collection Act 
Contract Disputes Act 
Debt Collection Act 
Equal Access to Justice Act 
Ethics in Government Act 
Federal Advisory Committee Act 
Federal Tort Claims Act 
Freedom of Information Act 
Government in ttie Sunshine Act 
National Environmental Policy Act 
Paperwork Reduction Act 
Privacy Act 
Regulatory Flexibility Act 

The Sourcebook, directed to agency personnel (both lawyers and 
nonlawyers), researchers, and practicing attorneys, explains the oper- 
ation of these statutes. For each statute the Sourcebook discusses 
briefly the purpose, operation, legislative history, relevant case law, 
implementing regulations, and bibliographic resources. Also included 
are citations, statutory text, and interpretive materials from the 
Department of Justice, 0MB, the Conference, and other lead agen- 
cies. Nearly ten thousand copies of the Sourcebook have been dis- 
tributed to federal agencies, private attorneys, state and local gov- 
ernments, and other interested organizations and individuals. 

Colloquium on Regulatory Design in Theory and Practice 

Volume III of this three-volume set was published in 1985. Volume 
III contains summaries of colloquia sessions held during the 1984- 
1985 series. The Office of the Chairman has concluded its sponsor- 
ship of the Colloquium. Copies of all three volumes are available from 
the Office of the Chairman. 
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Members, Liaison Representatives, Senior Fellows, 
Special Counsels, Consultants* 



Ami V. Adams, consultant Director, Public Policy Program, George Washington 

University, Wasliington, D.C. Consultant on MSPB Alternative Dispute Resolution 

System 1983-1985. 
William H. Allen, senior fellow. Member of the law firm of Covington & Burling, 

Washington, D.C. Public Member 1972-1982. Senior Fellow since 1982. 

Committee on Judicial Review. 
Robert A. Anthony, senior fellow. Professor of Law, George Mason University School of 

Law, Arlington, Virginia. Chairman, Administrative Conference of the United States 

1974-1979. Consultant on Comparative Proceedings for Broadcast Licensing 1970- 

1971. Consultant on Confidential Information in ITC Cases (Recommendation 84-6) 

1982-1984. Senior Fellow since 1982. Committee on Regulation. 
J. 0. Argetsinger, liaison representative-ACTION. General Counsel, ACTION, 

Washington, D.C. Liaison Representative 1982-1985. Committee on Rulemaking. 
Saundra Brown Amistrong, government member-CPSG. Commissioner, Consumer 

Product Safety Commission, Washington, D.C. Government Member 1984-1985. 

Committee on Governmental Processes. 
James K. Asselstine, govemment member-NRC. Commissioner, Nuclear Regulatory 

Commission, Washington, D.C. Govemment Member since 1982. Committee on 

Rulemaking. 
Larry A. Bakken, consultant Professor of Law, Hamllne University School of Law, St. 

Paul, Minnesota. Consultant on Non-ALJ Hearing Officers, since 1983. 
A. James Barnes, government member-EPA. General Counsel, Environmental 

Protection Agency, Washington, D.C. Government Member (Department of 

Agriculture) 1981-1983. Government Member (EPA) 1983-1985. Committee on 

Regulation (Vice Chaimnan). 
Roger V. Barth, public member. Of Counsel to the law firm of Curtis, Mallet-Prevost, 

Colt & Mosle, Washington, D.C. Public Member since 1982. Committee on 

Rulemaking (Vice Chairman). 



During calendar year 1965. Affiliations and positions are listed as of December 31 
or the date of termination of Conference service, if earlier. 
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Michael E. Baumann, government member-OSHRC. Chief Counsel, Occupational 

Safety and Health Review Commission, Washington, D.C. Government Member 

1984-1985. Committee on Judicial Review. 
Leiand E. Beck, consultant Attomey-at-Law, Washington, D.C. Consultant on 

Specialized Courts of Review, since 1985. 
George A. Bennann, consultant Professor of Law, Columbia University School of Law, 

New York, New York. Consultant on Governmental Torts, 1985. 
LeaAnne Bernstein, public member. Member of the law firm of Smiley, Olson, Gilman & 

Pangia, Washington, D.C. Public Member since 1984. Committee on Governmental 

Processes. 
Francis S. Blake, government member-EPA. General Counsel, Environmental Protection 

Agency, Washington, D.C. Government Member since 1985. Committee on 

Regulation. 
Donald P. Bogard, liaison representative-LSC. President, Legal Sen^ices Corporation, 

Washington, D.C. Liaison Representative 1983-1985. Committee on Judicial 

Review. 
Robert D. Bourgoin, government member-FMC. General Counsel, Federal Maritime 

Commission, Washington, D.C. Government Member 1984-1985. Committee on 

Judicial Review. 
Barry B. Boyer, consuftant Professor of Law, Baldy Center for Law and Social Policy, 

State University of New York at Buffalo, Buffalo, New York. Consultant on FTC 

Rulemaking (Recommendations 79-1, 79-5, 80-1) 1976-1980. Consultant on 

Environmental Citizen Suits (Recommendation 85-3), 1963-1985. 
Susan G. Braden. consultant Member of the law firm of Porter, Wright, Moms & Arthur, 

Washington, D.C. Consultant on Federal Trade Commission/Department of Justice 

Competition Advocacy Programs, since 1985. 
Michael Bradfield, government member-Federal Reserve. General Counsel, Board of 

Governors of the Federal Reserve System, Washington, D.C. Government Member 

Since 1981. Committee on Regulation. 
Marshall J. Breger, chairman. Consultant on Administrative Waivers and Exceptions 

1975-1980. Chainnan of the Administrative Conference of the United States since 

October 17, 1985. 
Stephen Breyer, liaison representative-Judicial Conference of the United States. Judge, 

United States Court of Appeals for the First Circuit, Boston, Massachusetts. 

Liaison Representative since 1981. Committee on Adjudication. Special Committee 

on Governmental Tort Claims. 
W. Scott Budce, govemment member-OPM. General Counsel, Office of Personnel 

Management, Washington, D.C. Government Member since 1985. Committee on 

Governmental Processes. 
Michael F. Butler, public member. Member of the law firm of Andrews & Kurth, 

Washington, D.C. Govemment Member (Federal Energy Administration) 1976-1977. 

Public Member since 1984. Committee on Adjudication. 
Wilfiam A. Butler, public member. Vice President for Government Relations and 

Counsel, National Audubon Society, Washington, D.C. Public Member since 1980. 

Committee on Regulation. 
John E. Byrne, fiaison representative-Federal Register. Director of the Federal Register, 

National Archives and Records Sen^ice, Washington, D.C. Liaison Representative 

since 1980. Committee on Administration. 
Clark Byse, senior fellow. Professor of Law, Harvard Law School, Cambridge, 

Massachusetts. Public Member 1968-1982. Senior Fellow since 1982. Committee 

on Administration. 
Terry Calvani. govemment member-FTC. Chainnan (Acting), Federal Trade 

Commission, Washington, D.C. Government Member since 1985. Committee on 

Rulemaking. 
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Robert I. Cane, consultant Associate Dean, California Western School of Law, San 

Diego, California. Consultant on Handling of Visa and Related Applications, 1985. 
Richard B. Cappalli, consultant Professor of Law, Temple University School of Law, 

Philadelphia, Pennsylvania. Consultant on HHS Grant Appeals Board, since 1985. 
John H. Cariey. government member-FTC. General Counsel, Federal Trade 

Commission, Washington, D.C. Government Member 1983-1985. Committee on 

Rulemaking. Special Committee on Uniform Rules. 
Ronald A. Cass, consultant Professor of Law, Boston University School of Law, 

Boston, Massachusetts. Consultant on Review of ALJ Decisions 

(Recommendation 83-3) 1980-1983. Consultant on Unified Theory of Governmental 

Tort Liability, since 1984. 
Linda Chavez, council member. Staff Director, United States. Commission on Civil 

Rights. Washington, D.C. Council Member since 1984. Committee on Rulemaking. 
Betty Jo Christian, public member. Member of the law firm of Steptoe & Johnson, 

Washington, D. C. Government Member (ICC) 1977-1979. Public Member since 

1980. Committee on Regulation (Chairman). 
Calvin J. Collier, public member. Member of the law finn of Hughes, Hubbard & Reed, 

Washington, D.C. Government Member (FTC) 1974-1975. Government Member 

(0MB) 1975-1976. Public Member since 1982. Committee on Rulemaking 

(Chairman). 
Frederic L Conway, government member-VA. Special Assistant to the General 

Counsel, Veterans Administration, Washington, D.C. Government Member since 

1983. Committee on Administration. 
H. Clayton Cook. Jr., public member. Member of the law firm of Cadwalader, 

Wickersham & Taft, Washington, D.C. Public Member since 1980. Committee on 

Judicial Review (Chairman). 
Louis A. Cox, govemment memt>er-USPS. General Counsel, United States. Postal 

Service, Washington, D.C. Govemment Member since 1972. Committee on 

Administration. 
Mark C. Cramer, liaison representative-GPO. General Counsel, Government Printing 

Office, Washington, D.C. Liaison Representative 1984-1985. Committee on 

Rulemaking. 
T. Kenneth Cn'bb, Jr., coundl memt>er. Assistant Counselor to the President, Executive 

Office of the President, Washington, D.C. Council Member since 1983. Committee 

on Administration. 
Dennis M. Daugherty, govemment member-OSHRC. Legal Counsel to the Chairman, 

Occupational Safety & Health Review Commission, Washington, D.C. Government 

Member since 1985. Committee on Judicial Review. 
Robert J. D'Agostino. public member. Attomey-at-Law, Wilmington, Delaware, 

Govemment Member (Department of Justice) 1982. Public Member since 1982. 

Committee on Governmental Processes. 
David Davenport, public member. Executive Vice President and President Elect, 

Pepperdine University, Malibu Califomia. Public Member since 1984. Committee on 

Rulemaking. 
Kenneth Culp Davis, senior fellow. Professor of Law, University of San Diego School of 

Law, San Diego, Califomia. Public Member 1968-1982. Senior Fellow since 1982. 

Committee on Rulemaking. Special Committee on Governmental Tort Claims. 
Carole G. Dawson, govemment member-CPSC. Commissioner, Consumer Product 

Safety Commission, Washington, D.C. Govemment Member since 1985. 

Committee on Governmental Processes. 
Royal Dellinger, liaison representatve-PBQC. Deputy Executive Director, Pension 

Benefit Guaranty Corporation, Washington, D.C. Govemment Member since 1985. 

Committee on Administration. 



Biographical infonnation 97 



Colin S. Diver, consultant Professor of Law, Boston University School of Law, Boston, 

Massachusetts. Consultant on Civil Money Penalties (Recommendation 79-3) 

1977-1979. Consultant on Policy Articulation (Statement No. 9) 1980-1983. 

Consultant on Federal/State Regulatory Programs, since 1984. 
Richard W. Dusenberg. public member. Senior Vice President, General Counsel and 

Secretary, Monsanto Company, St. Louis, Missouri. Public Member since 1980. 

Committee on Regulation. 
Rollee H. Efros. liaison representative^sAO. Associate General Counsel, General 

Accounting Office, Washington, D.C. Liaison Representative since 1984. 

Committee on Administration, 
Neil R. Eisner, government member-Department of Transportation. Assistant General 

Counsel, Department of Transportation, Washington, D.C. Government Member 

since 1982. Committee on Governmental Processes. Special Committee on 

Uniform Rules. 
E. Tazwell Ellett, government member-Department of Transportation. Chief Counsel, 

Federal Aviation Administration, Washington, D.C. Govemment Member since 

1985. Committee on Rulemaking. 
Herbert E. Ellingwood, liaison representative-MSPB. Chaimnan, Merit Systems 

Protection Board, Washington, D.C. Liaison Representative since 1984. Committee 

on Adjudication. 
Gary M. Epstein, public member. Member of the law firm of Latham, Watkins & Hills, 

Washington, D.C. Public Member since 1984. Committee on Adjudication. 
Daniel F. Evans, Jr.. public member. Member of the law firm of Bayh, Tabbert & 

Capehart, Indianapolis, Indiana. Public Member since 1984. Committee on 

Rulemaking. 
Robinson O. Everett, liaison representative-USCMA Chief Judge, United States. Court 

of Military Appeals, Washington, D.C. Liaison Representative since 1984. 

Committee on Governmental Processes. 
John Robert Ewers, govemment member-FMC. Director, Office of Regulatory Review, 

Federal Maritime Commission, Washington, D.C. Government Member since 1985. 

Committee on Judicial Review. 
J. Michael Fanell, govemment member-Oepartment of Energy. General Counsel. 

Department of Energy, Washington, D.C. Government Member since 1985. 

Committee on Judicial Review. 
Nancy L. Feldman, Govemment Member-FHLBB. Associate General Counsel, Federal 

Home Loan Bank Board, Washington, D.C. Government Member 1983-1985. 

Committee on Judicial Review. 
Fred F. Relding, special counsel. Counsel to the President, Washington, D.C. Special 

Counsel since 1981. 
Jose Figueroa-Rivera, consultant Public Policy Program, George Washington 

University, Washington, D.C. Consultant on MSPB Alternative Dispute Resolution 

System 1983-1985. 
Mark S. Fowler, vice chairman. Chairman, Federal Communications Commission, 

Washington, D.C. Council Member since 1981, Vice Chairman of the Administrative 

Conference since 1983. Committee on Rulemaking. 
Robert E. Freer, Jr., public member. Member of the law fimn of Wheeler & Wheeler, 

Washington, D.C. Public Member since 1982. Committee on Adjudication. 
Howard M. Fry, liaison representative-AID. General Counsel, Agency for Intemational 

Development, Washington, D.C. Liaison Representative since 1984. Committee on 

Administration. 
William F. Funk, consultant Professor of Law, Lewis and Clark College, North westem 

School of Law, Portland, Oregon. Consultant on Papen^/ork Reduction Act, since 

1985. 
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Stephen H. Galebach, fiaison representative-Executive Office of the President Deputy 

Assistant Director for Legal Policy, Office of Policy Development, Executive Office of 

the President, Washington, D.C. Liaison Representative 1984-1985. Committee on 

Governmental Processes. 
Wamer W. Gardner, senior fellow. Member of the law firm of Shea & Gardner, 

Washington, D.C. Public Member 1968-1976. Senior Fellow since 1982. 

Committee on Administration. Special Committee on Governmental Tort Claims. 
Michael R. Gardner, cound! member. Member of the law firm of Akin, Gump, Strauss, 

Hauer & Feld, Washington, D.C. Council Member 1981-1985. Committee on 

Governmental Processes. 
Theodore J. Garrish, government member-Department of Energy. General Counsel, 

Department of Energy, Washington, D.C. Government Member (CPSC) 1977-1979. 

Government Member (DOE) 1983-1985. Committee on Judicial Review. 
Waiter Gellhom, council member. Professor Emeritus, Columbia University School of 

Law, New York, New York. Council Member since 1968. Committee on 

Administration. 
Robert A. Gilliat, government member-Department of Defense. Assistant General 
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TITLE 1 , CODE OF FEDERAL REGULATIONS, PART 302* 



§302,1 ilgsA^ 



The Administrative Conference Act, 5 U.S.C. §571 et seq., 78 Stat. 
615 (1964), authorized the establishment of the Administrative 
Conference of the United States as a permanent, independent agency 
of the federal government The purpose of the Administrative 
Conference is to improve the administrative procedure of federal 
agencies to the end that they may fairly and expeditiously carry out 
their responsibilities to protect private rights and the public interest. 
The Administrative Conference Act provides for the membership, 
organization, powers, and duties of the Conference. 



§30212 ■ Membei^hii>: 



(a) General 

(1) Each member is expected to participate in all respects 
according to his own views and not necessarily as a 
representative of any agency or other group or organization, 
public or private. Each member (other than a member of the 
Council) shall be appointed to one of the standing committees 
of the Conference. 

(2) Each member is expected to devote personal and 
conscientious attention to the work of the Conference and to 
attend plenary sessions and committee meetings regularly. 
When a member has failed to attend two consecutive 
Conference functions, either plenary sessions, committee 
meetings, or both, the Chairman shall inquire into the reasons 



As revised December 18, 1982. 

Bylaws of the Adminiistrative Conference 1 07 



for the non-attendance. If not satisfied by such reasons, the 
Chairman shall: (i) in the case of a government member, with 
the approval of the Council, request the head of the 
appointing agency to designate a member who is able to 
devote the necessary attention, or (ii) in the case of a non- 
government member, with the approval of the Council, 
terminate the member's appointment, provided that where the 
Chairman proposes to remove a non-government member, 
the member first shall be entitled to submit a written statement 
to the Council. The foregoing does not imply that satisfying 
minimum attendance standards constitutes full discharge of a 
member's responsibilities, nor does it foreclose action by the 
Chairman to stimulate the fulfillment of a member's 
obligations. 

(b) Terms of Non-Government Members 

The terms of non-government members, who are appointed by the 
Chairman with the approval of the Council, shall terminate at 2-year 
intervals from June 30, 1970. No non-government members, other 
than senior fellows, shall at any time be in continuous service beyond 
four full terms. 

(c) Eligibility and Replacements 

(1) A member designated by a federal agency shall 
become ineligible to continue as a member of the Conference 
in that capacity or under that designation if he leaves the 
service of the agency or department. Designations and re- 
designations of members shall be filed with the Chairman 
promptly. 

(2) A person appointed as a non-government member 
shall become ineligible to continue in that capacity if he enters 
full-time government service. In the event a non-government 
member of the Conference resigns or become ineligible to 
continue as a member, the appointing authority shall appoint a 
successor for the remainder of the term. 

(d) Alternates 

Members may not act through alternates at plenary sessions of the 
Conference. Where circumstances justify, a suitably informed 
alternate may be permitted, with the approval of a committee, to 
participate for a member in a meeting of the committee, but such 
alternate shall not have the privilege of a vote in respect to any action 
of the committee. Use of an alternate does not lessen the obligation 
of regular personal attendance set forth in paragraph (a)(2) of this 
section. 
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(e) Senior Fellows 

The Chairman may, with the approval of the Council, appoint 
persons who have served as members of the Conference for eight or 
more years, or former Chairmen of the Conference, to the position of 
senior fellow. The terms of senior fellows shall terminate at 2-year 
inten/als from June 30, 1970. Senior fellows shall have all the 
privileges of members, but may not vote. 



li^^lCbrnmitte^s I 



The Conference shall have the following standing committees: 

1 . Committee on Adjudication; 

2. Committee on Administration; 

3. Committee on Governmental Processes; 

4. Committee on Judicial Review; 

5. Committee on Regulation; and 

6. Committee on Rulemaking. 

The activities of the committees shall not be limited to the areas 
described in their titles, and the Chairman may redefine the 
responsibilities of the committees and assign new or additional 
projects to them. With the approval of the Council, the Chairman may 
establish special ad hoc committees and assign special projects to 
such committees. The Chairman shall coordinate the activities of all 
committees to avoid duplication of effort and conflict In their activities. 



§3p2]4^::-0a^ 



The Chairman, with the approval of the Council, may make liaison 
arrangements with representatives of the Congress, the judiciary, 
federal agencies which are not represented on the Conference, and 
professional associations. Persons appointed under these 
arrangements may participate in the activities of a designated 
committee without vote, and may participate in the deliberations of the 
Conference with privileges of the floor, but without vote. 



.§3Q?3:-;::;^^ 



(a) Disclosure of Interests 

(1) Non-government members (including senior fellows) 
may be deemed to be special government employees within 
the meaning of 18 U.S.C. §202 and subject to the provisions of 
sections 201—224 of title 18 United States Code, in 
accordance with their terms. The Chairman of the Conference 
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is authorized to prescribe requirements for the filing of 
statements of employment and financial interests necessary 
to comply with part III of Executive Order 1 1 ,222, as amended, 
or any successor presidential or statutory requirement. 
Without conceding the correctness of the view that non- 
government members are special government employees, 
the Conference has chosen to adopt the bylaw provisions that 
follow in order to eliminate whatever uncertainties might 
otherwise exist concerning the propriety of participation in 
Conference proceedings. 

(2) In addition to complying with any requirement 
prescribed by statute or executive order, each member, public 
or governmental, shall, upon appointment to the Conference 
and annually thereafter, file a brief general statement 
describing the nature of his or her practice or affiliations, 
including, in the case of a member of a partnership, a general 
statement about the nature of the business or practice of the 
partnership, to the extent that such business, practice, or 
affiliations might reasonably be thought to affect the member's 
judgrnent on matters with which the Conference is concerned. 
(For example, a member might state that he or she represents 
employers or unions before the National Labor Relations 
Board, broadcasters before the Federal Communications 
Commission, or consumer groups before agencies and 
courts.) The Chairman will include with the agenda for each 
plenary session a statement calling to the attention of the 
members the requirements of this section. Each member who 
believes the content of the agenda calls for disclosure 
additional to that already on file will file an amended statement 
concerning his or her interests. Current statements of all 
members will be open to public inspection at the Office of the 
Chairman and will be readily available at any plenary session. 
Except as provided in paragraph (b), members may vote or 
participate in matters before the Conference without additional 
disclosure of interest. 

(b) Disqualifications 

(1) In accordance with 18 U.S.C. §208 a member shall not, 
except as provided in paragraphs (b)(2) or (3) of this section, 
vote or otherwise participate as a member in the disposition of 
any particular matter of Conference business, including the 
adoption of recommendations and other statements, in which, 
to his or her knowledge, the member has a financial interest. 
For purposes of this paragraph (b) a member is deemed to 
have a financial interest in any particular matter in which the 
member, the member's spouse, minor child, partner, 
organization in which the member is serving as officer, 
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director, trustee, partner, or employee, or any person or 
organization with whonn he or she is negotiating or has any 
arrangement concerning prospective employment, has a 
financial interest. 

(2) Notwithstanding paragraph (b)(1) of this section, a 
member may, at any stage of Conference consideration and 
without further disclosure, participate and vote on a proposed 
recommendation or other Conference statement or action 
relating to the procedure of any federal agency or agencies, 
where the Conference action is not directed to and is unlikely 
to affect the substantive outcome of any pending judicial 
matter or administrative proceeding involving a specific party 
or parties (other than the United States) in which to his 
knowledge he has a financial interest. The Conference 
determines pursuant to 18 U.S.C. §208(b) that in such a case 
any financial interest which the member may have in the 
matter before the Conference is too remote to affect the 
integrity of the member's service to the Conference. 

(3) Where a member believes that he or she is or may be 
disqualified from participating in the disposition of a matter 
before the Conference under the provisions of this 
subsection, the member may advise the Chairman of the 
reason for his or her possible disqualification, including a full 
disclosure of the financial interest involved. If the Chairman 
determines in writing pursuant to 18 U.S.C. §208(b) that the 
interest is not so substantial as to be likely to affect the 
integrity of the member's service to the Conference, the 
member may, upon receipt of such determination, vote and 
otherwise participate in the disposition of the matter. 



:§;90g:g-;ic^^ 



(a) Meetings 

All sessions of the Assembly shall be open to the public. Privileges 
of the floor, however, extend only to members of the Conference, to 
senior fellows, to liaison representatives, to consultants and staff 
members insofar as matters on which they have been engaged are 
under consideration, and to persons who, prior to the commencement 
of the meeting, have obtained the approval of the Chairman and who 
speak with the unanimous consent of the Assembly. 

(b) Quorums 

A majority of the members of the Conference shall constitute a 
quorum of the Assembly; a majority of the Council shall constitute a 
quorum of the Council. 
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(c) Separate Statements 

(1) A member who disagrees in whole or in part with a 
recommendation adopted by the Assembly is entitled to enter 
a separate statement in the record of the Conference 
proceedings and to have it set forth with the official publication 
of the recommendation in the FEDERAL REGISTER. A member's 
failure to file or join in such a separate statement does not 
necessarily indicate his agreement with the recommendation. 

(2) Notification of intention to file a separate statement 
must be given to the Executive Secretary not later than the 
last day of the plenary session at which the recommendation 
is adopted. Members may, without giving such notification, 
join in a separate statement for which proper notification has 
been given. 

(3) Separate statements must be filed within 10 days after 
the close of the session, but the Chairman may extend this 
deadline for good cause. 

(d) Amendment of Bylaws 

The Conference may amend the bylaws provided that 30 days' 
notice of the proposed amendment shall be given to all members of 
the Assembly by the Chairman. 

(e) Procedure 

Robert's Rules of Order shall govern the proceedings of the 
Assembly to the extent appropriate. 
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TITLE 5, UNITED STATES CODE, CHAPTER 5 



Subchapter III— Administrative Conference of the United 
States* 



It is the purpose of this subchapter to provide suitable arrange- 
ments through which federal agencies, assisted by outside experts, 
may cooperatively study mutual problems, exchange information, and 
develop recommendations for action by proper authorities to the end 
that private rights may be fully protected and regulatory activities and 
other federal responsibilities may be carried out expeditiously in the 
public interest. 



§5Mr2:;jpe^ 



For the purpose of this subchapter— 

(1) "administrative program" includes a federal function 
which involves protection of the public interest and the deter- 
mination of rights, privileges, and obligations of private per- 
sons through rule making, adjudication, licensing, or investi- 
gation, as those terms are used in subchapter II of this chap- 
ter, except that it does not include a military or foreign affairs 
function of the United States; 



Public Law 88-499, August 30, 1964, 78 Stat. 615; as codified by Public Law 89- 
554, September 6. 1966, 80 Stat. 388-390; as amended by Public Law 92-526, Section 1 , 
October 21. 1972. 86 Stat. 1048; as amended by Public Law 97-258 §3(a)(1), September 
13. 1982, 96 Stat. 1062; as amended by Public Law 97-330. October 15. 1982, 96 Stat 
1618. 
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(2) "administrative agency" means an authority as defined 
by section 551 (1) of this title; and 

(3) "administrative procedure" means procedure used in 
carrying out an administrative program and is to be broadly 
construed to include any aspect of agency organization, pro- 
cedure, or management which may affect the equitable con- 
sideration of public and private interests, the fairness of 
agency decisions, the speed of agency action, and the rela- 
tionship of operating methods to later judicial review, but does 
not include the scope of agency responsibility as established 
by law or matters of substantive policy committed by law to 
agency discretion. 
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(a) The Administrative Conference of the United States consists of 
not more than 91 nor less than 75 members appointed as set forth in 
subsection (b) of this section. 

(b) The Conference is composed of— 

(1) a full-time Chairman appointed for a 5-year term by the 
President, by and with the advice and consent of the Senate. 
The Chairman is entitled to pay at the highest rate established 
by statute for the chairman of an independent regulatory 
board or commission, and may continue to serve until his 
successor is appointed and has qualified; 

(2) the chairman of each independent regulatory board or 
commission or an individual designated by the board or 
commission; 

(3) the head of each executive department or other 
administrative agency which is designated by the President, 
or an individual designated by the head of the department or 
agency; 

(4) when authorized by the Council referred to in section 
575(b) of this title, one or more appointees from a board, 
commission, department, or agency referred to in this sub- 
section, designated by the head thereof with, in the case of a 
board or commission, the approval of the board or commis- 
sion; 

(5) individuals appointed by the President to membership 
on the Council who are not otherwise members of the Confer- 
ence; and 

(6) not more than 36 other members appointed by the 
Chairman, with the approval of the Council, for terms of 2 
years, except that the number of members appointed by the 
Chairman may at no time be less than one-third nor more than 
two-fifths of the total number of members. The Chairman shall 
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select the members in a manner which will provide broad rep- 
resentation of the views of private citizens and utilize diverse 
experience. The members shall be members of the practicing 
bar, scholars in the field of administrative law or government, 
or others specially informed by knowledge and experience 
with respect to federal administrative procedure. 
(c) Members of the Conference, except the Chairman, are not 
entitled to pay for service. Members appointed from outside the fed- 
eral government are entitled to travel expenses, including per diem 
instead of subsistence, as authorized by section 5703 of this title for 
individuals serving without pay. 



§574; l^pvv^r^^^ 



To carry out the purpose of this subchapter, the Administrative 
Conference of the United States may— 

(1) study the efficiency, adequacy, and fairness of the 
administrative procedure used by administrative agencies in 
carrying out administrative programs, and make recommen- 
dations to administrative agencies, collectively or individually, 
and to the President, Congress, or the Judicial Conference of 
the United States, in connection therewith, as it considers 
appropriate; 

(2) arrange for interchange among administrative agen- 
cies of information potentially useful in improving administra- 
tive procedure; and 

(3) collect information and statistics from administrative 
agencies and publish such reports as it considers useful for 
evaluating and improving administrative procedure. 



§575, OrgaiTiizaii^ 



(a) The membership of the Administrative Conference of the 
United States meeting in plenary session constitutes the Assembly of 
the Conference. The Assembly has ultimate authority over all activi- 
ties of the Conference. Specifically, it has the power to- 
ll) adopt such recommendations as it considers appro- 
priate for improving administrative procedure. A member who 
disagrees with a recommendation adopted by the Assembly is 
entitled to enter a dissenting opinion and an alternate pro- 
posal in the record of the Conference proceedings, and the 
opinion and proposal so entered shall accompany the Confer- 
ence recommendation in a publication or distribution thereof; 
and 
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(2) adopt bylaws and regulations not inconsistent with this 
subchapter for carrying out the functions of the Conference, 
including the creation of such committees as it considers 
necessary for the conduct of studies and the development of 
recommendations for consideration by the Assembly. 

(b) The Conference includes a Council composed of the Chair- 
man of the Conference, who is Chairman of the Council, and 10 other 
members appointed by the President, of whom not more than one-half 
shall be employees of federal regulatory agencies or executive 
departments. The President may designate a member of the Council 
as Vice Chairman. During the absence or incapacity of the Chairman, 
or when that office is vacant, the Vice Chairman shall serve as Chair- 
man. The term of each member, except the Chairman, is 3 years. 
When the term of a member ends, he may continue to serve until a 
successor is appointed. However, the service of any member ends 
when a change in his employment status would make him ineligible 
for Council membership under the conditions of his original appoint- 
ment. The Council has the power to— 

(1) determine the time and place of plenary sessions of 
the Conference and the agenda for the sessions. The Council 
shall call at least one plenary session each year; 

(2) propose bylaws and regulations, including rules of 
procedure and committee organization, for adoption by the 
Assembly," 

(3) make recommendations to the Conference or its 
committees on a subject germane to the purpose of the Con- 
ference; 

(4) receive and consider reports and recommendations of 
committees of the Conference and send them to members of 
the Conference with the views and recommendations of the 
Council; 

(5) designate a member of the Council to preside at 
meetings of the Council in the absence or incapacity of the 
Chairman and Vice Chairman; 

(6) designate such additional officers of the Conference 
as it considers desirable; 

(7) approve or revise the budgetary proposals of the 
Chairman; and 

(8) exercise such other powers as may be delegated to it 
by the Assembly. 

(c) The Chairman is the chief executive of the Conference. In that 
capacity he has the power to— 

(1) make inquiries into matters he considers important for 
Conference consideration, including matters proposed by 
individuals inside or outside the federal government; 

(2) be the official spokesman for the Conference in rela- 
tions with the several branches and agencies of the federal 
government and with interested organizations and individuals 
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outside the government, including responsibility for encour- 
aging federal agencies to carry out the recommendations of 
the Conference; 

(3) request agency heads to provide information needed 
by the Conference, which information shall be supplied to the 
extent permitted by law; 

(4) recommend to the Council appropriate subjects for 
action by the Conference; 

(5) appoint, with the approval of the Council, members of 
committees authorized by the bylaws and regulations of the 
Conference; 

(6) prepare, for approval of the Council, estimates of the 
budgetary requirements of the Conference; 

(7) appoint and fix the pay of employees, define their 
duties and responsibilities, and direct and supervise their 
activities; 

(8) rent office space in the District of Columbia; 

(9) provide necessary services for the Assembly, the 
Council, and the committees of the Conference; 

(10) organize and direct studies ordered by the Assembly 
or the Council, to contract for the performance of such studies 
with any public or private persons, firm, association, corpora- 
tion, or institution under title III of the Federal Property and 
Administrative Services Act of 1949, as amended (41 U.S.C. 
§§251—260), and to use from time to time, as appropriate, 
experts and consultants who may be employed in accordance 
with section 3109 of this title at rates not in excess of the 
maximum rate of pay for grade GS-15 as provided In section 
5332 of this title; 

(11) utilize, with their consent, the services and facilities 
of federal agencies and of state and private agencies and 
instrumentalities with or without reimbursement; 

(12) accept, hold, administer, and utilize gifts, devises, 
and bequests of property, both real and personal, for the pur- 
pose of aiding and facilitating the work of the Conference. 
Gifts and bequests of money and proceeds from sales of other 
property received as gifts, devises, or bequests shall be 
deposited in the Treasury and shall be disbursed upon the 
order of the Chairman. Property accepted pursuant to this 
section, and the proceeds thereof, shall be used as nearly as 
possible in accordance with the terms of the gifts, devises, or 
bequests. For purposes of federal income, estate, or gift 
taxes, property accepted under this section shall be consid- 
ered as a gift, devise, or bequest to the United States; 

(13) accept voluntary and uncompensated services, 
notwithstanding the provisions of section 1342 of Title 31; 

(14) on request of the head of an agency, furnish assis- 
tance and advice on matters of administrative procedure; and 

The Administrative Conference Act 117 



(15) exercise such additional authority as the Council or 
Assembly delegates to him. 
The Chairman shall preside at meetings of the Council and at each 
plenary session of the Conference, to which he shall make a full report 
concerning the affairs of the Conference since the last preceding ple- 
nary session. The Chairman, on behalf of the Conference, shall 
transmit to the President and Congress an annual report and such 
interim reports as he considers desirable. 



§570: Ap^^ipnatic^ 



There are authorized to be appropriated to carry out the purposes 
of this subchapter sums not to exceed $2,300,000 for the fiscal year 
ending September 30, 1982, and not to exceed $2,300,000 for each 
fiscal year thereafter up to and including the fiscal year ending 
September 30, 1986^. 



118 ACUS Annual Report 1985 



